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FOREWORD
__________________________________________________________
The National American Indian Housing Council (NAIHC) is pleased to publish this Indian
Housing Development Handbook. We believe that the Handbook will be a useful resource not
only to our members but also to partners who with tribes work to meet Indian Country’s1 acute
need for decent and affordable housing, including state and federal government officials, lenders,
contractors, investors, attorneys, and other housing professionals.
The National American Indian Housing Council (NAIHC) was founded in 1974 as a 501(c)(3)
corporation. NAIHC is the only national organization representing the housing interests of native
people who reside in Indian communities, Alaska Native Villages, and on native Hawaiian Home
Lands. The NAIHC is comprised of 270 members representing 465 tribes and housing
organizations. NAIHC also has associate and individual members, organizations, and individuals
who support its mission. NAIHC is guided by a 10-member Board of Directors representing
tribal housing programs in nine geographical regions throughout the United States. NAIHC
promotes and supports tribal housing programs in their efforts to provide culturally relevant and
quality affordable housing for native people.
NAIHC services to its members and the general public include:
Advocacy for housing opportunities and increased funding for tribal housing and
community development programs.
Training in many areas of tribal housing management.
On-site technical assistance to tribal housing professionals.
Research and information services regarding tribal housing issues and programs.
NAIHC is supported by member dues and fees, and government, foundation, association, and
private grants.
The Handbook is intended as a supplement to our technical assistance and training activities. We
welcome comments and suggestions for improvement of the Handbook, as well as suggestions as
to how NAIHC can better serve our members. Visit www.naihc.net for more information.

- David Sanborn
Executive Director, NAIHC

1

For an explanation of the term “Indian Country,” see Part Four, Section I. B.
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PREFACE
______________________________________________________________________________

Preparation of a handbook attempting to address a topic as broad as Indian housing development
requires a compromise between conciseness, simplicity and user-friendliness on the one hand
and thoroughness on the other. The goal has been to strike a comfortable balance between these
competing goals.
This Handbook includes numerous references to statutes, regulations, and court cases that relate
to Indian housing. The Handbook is periodically revised to keep the legal references current.
Readers should follow NAIHC updates posted on its website, www.naihc.net, and consult with
their attorneys to confirm the status of laws and regulations relating to Indian housing.
The author wishes to thank NAIHC, the U.S. Department of Housing and Urban Development,
and the U.S. Department of Agriculture for their support of this Handbook, especially former
NAIHC Research Director Dennis Daniels, NAIHC Training and Technical Assistance Program
Director John Seignemartin, HUD Eastern Woodlands Administrator Kevin Fitzgibbons and
Rural Development’s Tribal Coordinator Tedd Buelow - all of whom provided helpful
comments. Finally, I am most grateful to the many tribes and tribal housing authorities that have
been kind enough to retain my services over the years and provide me with the opportunity to
learn enough about Indian housing to write a Handbook.

- Brian L. Pierson
Indian Nations Law Team Leader
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Glossary of Common Acronyms and Terms
__________________________________________________________
AHP

Affordable Housing Program administered by the regional Federal Home Loan
Banks

AMI

Area median income

BIA

Bureau of Indian Affairs, the agency within the Department of the Interior with
the principle responsibility for performing the federal government’s trust
obligation to tribes

CDFI

Community Development Financial Institution: lending agencies certified by the
US Department of the Treasury

DOI

U.S. Department of Interior

FHLB

Federal Home Loan Bank

IHBG

Indian Housing Block Grant: Block grants to tribes, or tribal TDHEs, for housing
under the NAHASDA

IHS

Indian Health Service: An agency within the U.S. Department of Health and
Human Services

HUD

U.S. Department of Housing and Urban Development: Administers NAHASDA
and the Section 184 guaranteed loan program

IBIA

Interior Board of Indian Appeals

IHP

Indian Housing Plan: Annual housing plan required as part of the application for
NAHASDA block grants

IRA

Indian Reorganization Act: 1934 law under which most tribes are organized

LIHTC

Low-Income Housing Tax Credits

LTRO

Land Title and Records Office: Regional offices of the BIA where documents
relating to Indian trust lands are recorded

NAHASDA

Native American Housing Assistance and Self-Determination Act: 1996 law
establishing the current Indian housing block grant program; the principle federal
Indian housing program

NAIHC

National American Indian Housing Council: A nonprofit member organization
representing the interests of tribes and tribal housing entities across the United
vii

States. NAIHC provides advocacy, technical assistance, training, and other
services to its members
NOFA

Notice of Funding Availability: Notices the federal agencies publish in the
Federal Register to announce the availability of program funds and to provide
application information

ONAP

Office of Native American Programs: Office within HUD that administers
NAHASDA and other Indian-related programs through a national office and
regional offices

OLG

Office of Loan Guarantees: Office within HUD ONAP that administers the
Section 184 guaranteed loan program, the NAHASDA Title VI guaranteed loan
program, and the IHBG Leveraging Finance Program

RD

Rural Development: A mission area within the U.S. Department of Agriculture
that includes the Rural Housing Service

RHS

Rural Housing Service: The agency within RD that administers the Section 502,
504, 515, 523 and 538 programs and the Community Facilities Program

RUS

Rural Utilities Service: an agency within RD that administers programs for the
financing of water and wastewater systems

Section 184

Section 184 of the Housing and Community Development Act of 1992, permitting
HUD to guarantee loans made to tribal members

TDHE

Tribally-Designated Housing Entity: Entity designated by a tribe to administer its
IHBG; may be a tribal housing authority, division of tribal government, or
corporate entity

TSR

Title Status Report: Report of title status of tribal trust lands or individual trust
lands generated by the Land Title Records Office of the BIA
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INTRODUCTION TO THE 2013 EDITION
__________________________________________________________
The Handbook was first published in early 2009, shortly after Congress enacted the American
Recovery and Reinvestment Act of 2009 (“Recovery Act”). The Handbook was revised in 2010.
The 2013 edition, prepared in late 2012, updates the statutory and regulatory references and
provides current information relating to federal budgets for Indian housing.
The enactment of the Helping Expedite and Advance Responsible Tribal Homeownership
(‘HEARTH”) Act in 2012 was a major legislative achievement for Indian Country. The Act
provides that tribes that enact leasing regulations no longer need to seek BIA approval for
individual leases of tribal land once the regulations are approved by the Secretary of the
Department of the Interior. The Secretary is required to approve regulations containing certain
prescribed features. The HEARTH Act will enable tribes to exercise greater rights of selfgovernment and more effectively meet members’ needs for homeownership.
Important regulatory developments included the Interior Department’s publication of new
leasing regulations and HUD’s publication of regulations implementing provisions of the 2008
act that reauthorized the Native American Housing Assistance and Self-Determination Act
(NAHASDA). The long-awaited leasing regulations, which include new subparts for business,
residential, and energy-related leases, will be especially impactful.
In 2012, tribes face daunting challenges in meeting growing housing needs. Recovery Act funds
have largely been spent. FY 2011 and 2012 funding for the Indian Housing Block Grant program
was cut to $650 million from its $700 million FY 2010 level. Many other HUD programs were
also cut. Several HUD programs, including the Rural Innovation Fund program and the
Sustainable Communities Initiative, were eliminated. No funds were appropriated for FY 2012
for new elder housing under the HUD Section 202 program.
Far steeper cuts have been threatened for the future against the backdrop of intense political
pressure to reduce the federal budget deficit. While entitlements, such as social security,
Medicaid and Medicare are considered especially sensitive, discretionary spending, which
includes funding for Indian housing, is considered a prime target for cuts. Leveraging the Indian
Housing Block Grant with the other sources of funding described in the Handbook will become
more important than ever.
Indian Country faces several major legislative challenges in 2013, including (i) reauthorization
of the NAHASDA, which expires in September 2013, (ii) amendment to the Indian
Reorganization Act to remediate the confusion created by the Supreme Court’s 2009 Carcieri v.
Salazar decision and, of course, (iii) fending off efforts to cut funds from Indian housing. All of
these initiatives will have a significant impact on Indian housing.
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INTRODUCTION
______________________________________________________________________________

Many tribes suffer from an acute shortage of quality, affordable housing, aggravated both by
natural population increase and tribal members who return home to take advantage of
employment opportunities created by gaming and other economic development. The purpose of
this Handbook is to provide tribal governments, tribal housing agencies, government agencies
and outside partners, including commercial lenders, developers, consultants, attorneys, and other
stakeholders with a single source of legal information essential for housing development in
Indian Country.
Part One discusses the administrative infrastructure necessary for effective housing development.
Indian Housing Block Grants (IHBGs) allocated under the Native American Housing Assistance
and Self-Determination Act of 1996 (NAHASDA) constitute the principal source of federal
support for Indian housing. IHBGs, however, are adequate to meet only a small fraction of the
housing needs on most reservations. A sustained and sophisticated team approach is required to
pursue large scale housing development through low-income housing tax credits, Federal Home
Loan Bank AHP subsidies, HOME funds, Rural Development funds, and other complex sources
of housing finance.
Part Two discusses strategies to promote homeownership. Indian housing programs have
traditionally focused on rental housing or heavily subsidized rent-to-own programs based on
1937 Act’s Mutual Help Homeownership Opportunity Program. Rising incomes in Indian
communities have increased the demand for homeownership and many tribal governments view
homeownership as a means of promoting asset-building by members and improving
neighborhoods. Meeting members’ needs for homeownership is especially challenging, however,
because homeownership services are outside the experience of most tribal housing agencies and
because homeownership on tribal trust lands is complicated by the need for tribal and federal
approvals. Tribes need to establish new administrative structures and innovative programs to
meet the growing demand for homeownership.
Part Three summarizes the principal federal, state, and private financial resources available for
Indian housing development. Eligibility criteria, application processes, statutory and regulatory
references, and other program features are described. While important, NAHASDA is only the
starting point for an effective housing finance strategy. Helping tribes take advantage of all
available financing resources is a major goal of this Handbook.
Part Four addresses the legal infrastructure that supports Indian housing, including the tribal and
federal laws that govern Indian lands. The existing legal framework, which provides for close
supervision of tribal affairs by the federal government, pre-dates the modern era of tribal selfdetermination and makes little sense in connection with efforts by tribal governments to provide
housing to their own members. Strict federal control over housing-related leases, mortgages, and
recording is likely to diminish in the future and will need to be replaced with tribal laws that
facilitate development and strengthen tribal sovereignty.
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PART ONE: ORGANIZING FOR
EFFECTIVE HOUSING DEVELOPMENT
A.

Introduction

Until the 1960s, federal housing assistance to tribes was sporadic and unsystematic.
Appropriations were occasionally made under the authority of the 1921 Snyder Act, which
authorized expenditures for the “benefit, care and assistance of the Indians throughout the United
States.”2 During the Great Depression, Congress enacted several acts for the relief of tribes but
established no permanent housing program.3 The New Deal’s signature housing legislation, the
Housing Act of 1937, provided federal funds to remedy unsafe housing conditions and to address
the shortage of decent homes for low-income families through public housing authorities
established by states and municipalities.4 It was not until the 1960s, however, that the U.S.
Department of Housing and Urban Development (HUD) first began providing financial
assistance to tribes under the 1937 Housing Act.5 At approximately the same time, the Bureau of
Indian Affairs established the Housing Improvement Program (HIP), an emergency housing
assistance grant program for Indians who occupied substandard reservation homes acquired
outside of the 1937 Housing Act programs.
Tribes established Indian housing authorities (IHAs) closely resembling the thousands of
municipal housing authorities in order to take advantage of 1937 Housing Act funding, Most
tribal housing authorities continue to operate under a model tribal housing ordinance furnished
by HUD.6 From the mid-1960s to the late 1990s, housing development on Indian land was
carried out primarily by these IHAs.
The 1937 Housing Act, intended principally to meet the needs of urban areas, was not well suited
to Indian Country. HUD did not publish regulations specific to IHAs until 1976.7 The “Mutual
Help” program, in the form still familiar to many in Indian Country, was established at that time.
In an effort to customize the 1937 Housing Act for tribes, Congress enacted the Indian Housing
Act in 19888 but this did not satisfactorily meet the needs of Indian Country.

2

Act of Nov. 2, 1921, ch. 115, 42 Stat. 208, currently codified, as amended, at 25 U.S.C. § 13

3

See, e.g., Section 5 of the Emergency Relief Appropriation Act of 1939, Act of June 30, 1939, ch. 252, Sec. 5, 53
Stat. 930; Section 4 of the Emergency Relief Appropriation Act, fiscal year 1941, Act June 26, 1940, ch. 432, Sec. 4,
54 Stat. 617.
4

50 Stat. 888, 42 U.S.C. § 1437 et seq.

5

See House Report No. 100-604, 1988 U.S.C.C.A.N. 791.

6

The model ordinance was published in the Federal Register March 9, 1976, 41 Fed. Reg. 10157-60.

7

Federal Register March 9, 1976, 41 Fed. Reg. 10157-60.

8

Pub. L. No. 100-358, 102 Stat. 676.
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In 1996, Congress replaced funding under the 1937 Housing Act with Indian Housing Block
Grants (IHBGs) under the Native American Housing Assistance and Self-Determination Act of
19969 (NAHASDA). Tribes were given the choice of administering the block grant themselves
as a division of tribal government, forming a new agency, or designating their existing IHAs as
their “tribally-designated housing entities” (TDHEs) to administer their block grants. Most tribes
have chosen their IHAs as their TDHEs.
While NAHASDA block grants provide tribes with greater flexibility in the use of federal funds,
total housing development dollars have not increased significantly. Acknowledging that
NAHASDA funding would be inadequate to meet tribes’ needs, Congress intended that tribes
leverage NAHASDA funds with housing development funding from other government and
private sources, many of which are described below in Part Three. There are excellent
opportunities for large-scale housing development in the NAHASDA era. Taking advantage of
these opportunities, however, requires imagination, creativity, and hard work.
This Part proposes a focused approach to housing development through the formation of a
housing development team. A tribe may elect to assign primary responsibility for development to
the tribal government or to a tribal agency. Some tribes have chartered nonprofit 501(c)(3)
corporations that can draw funds from multiple sources to develop housing. In most cases,
however, the tribe’s TDHE, as the tribal agency already having relevant experience, will oversee
development. For convenience, this Handbook will normally use the term TDHE to refer to the
housing development entity, recognizing that in some cases another tribal agency will be
involved.
B.

Forming a Development Team

Formation of a development team is important because many housing finance programs are
complex. In order to exploit them effectively, specialized knowledge and experience is required.
The focus of the development team is not the day-to-day operation of tribal housing, tenant
issues or maintenance but, rather, the preparation and implementation of the tribe’s plan for
rehabilitation of existing housing and development of new housing. Ideally, the development
team should include a development coordinator, finance officer, attorney, and grant writer (or
consultant). TDHE personnel assigned to the development team will gain valuable experience
with each project and, over time, become experts in development. A description of the
development team is often required as part of the application for housing financing. An
experienced, qualified team increases the TDHE’s chances of obtaining funds.
The leader of the development team, the development coordinator (or whatever is chosen), may
be the TDHE’s executive director but this is not always practical in view of the many other
demands on the executive director’s time. If the executive director does not function as the
development coordinator, then the development coordinator should be an experienced individual
who reports directly to the executive director. It is important that the development team work
closely with the executive director to assure that each proposed development project is fully
understood by, and has the full support of, the executive director. The executive director, in turn,
9

Pub. L. No. 104-330, 110 Stat. 4030, 25 U.S.C. §§ 4101 et seq.
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must fully educate the TDHE board and tribal leaders. The course of large-scale housing
development does not always run smoothly. Management must understand projects well enough
to make informed decisions and solve problems as they arise.
The role of the development team finance officer is to (1) assist in preparing project budgets and
projections; (2) assess the financial viability of proposed projects; (3) track the uses of project
funds; and (4) prepare reports and certifications required by various funding agencies. In some
cases, the finance officer will also prepare reports for filing with the IRS and other government
agencies. Ideally, the finance officer should be an accountant, but any individual with experience
in project accounting and a sound understanding of accounting principles can do the job. If the
TDHE does not have a finance officer, an outside accountant should be retained.
The role of the development team attorney is to (1) advise with respect to the legal requirements
of the programs that may provide funding for a particular project; (2) review, negotiate and,
where necessary, draft agreements with contractors, lenders, and government agencies; (3)
explain tribal jurisdictional issues to outside parties; (4) deal with the BIA and other
governmental agencies with respect to federal approvals and issues relating to title, leasing,
mortgaging, and related issues; (5) work with the tribe to enact any codes or ordinances
necessary to maximize eligibility for funding from outside sources; and (6) address compliance
and other legal issues as they arise.
With respect to certain housing finance programs, such as low-income tax credits, Rural
Development Section 515 loans, and Federal Home Loan Bank Affordable Housing Program
subsidies, there is keen competition for funds and applications are very complex. TDHEs without
highly-experienced grant writers on staff may require the assistance of housing consultants.
Experienced consultants, by virtue of their familiarity with scoring methodologies, can increase
the TDHE’s chances of obtaining loans and grants.
Transaction costs, including professional fees, can often be included in program budgets and
either paid by grant funds or covered by loans and amortized. Some programs also allow the
developer (i.e., the TDHE) to be compensated for its efforts from loan or grant funds. Many
consultants work on a contingent fee or partial contingent fee basis. Their compensation is paid
only upon successful closing of the financing out of the grant or loan proceeds. Thus, the out-ofpocket cost of consulting services is generally modest. An experienced development team should
be able to work efficiently enough to earn a net developer fee (after payment of outside
professionals), which can be used to support new development or for other affordable housing
activities.
C.

Preparing a Development Plan

The development team’s first task is to evaluate and prioritize the housing needs of the
community. In order to determine what kind of housing should be developed (i.e., rental,
homeownership, single-family, multifamily, elderly, etc.), the development team must have
accurate information regarding the demographics (age, family status, income) of the tribal
population and members’ housing preferences. Focus groups, elder sessions, and community
forums may be useful. An informal survey or professional market study may be necessary,
depending on the requirements of the program through which financing is sought. Based on the
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priorities established through the needs assessment, the development team is in a position to
identify and rank potential development projects.
D.

Executing the Development Plan

Few tribes have the resources to address all of their housing needs at once. It is necessary to
prioritize and stretch limited tribal dollars by leveraging them with other private and public
sources of funding. Once the planning process is complete, implementation would typically
include the following steps:
1.

Evaluate financial resources available for development. Available financial and
non-financial resources must be evaluated. Non-financial resources include
available land, water, sewer, and other utilities. Financial resources include the
portion of the tribe’s NAHASDA block grant available for development and any
non-NAHASDA funds, such as tribal grants. The development team evaluates the
eligibility criteria, amounts available, and funding cycles of the various grant and
loan programs, described below in Part Three, to determine which are best suited
to the projects under consideration. Most projects will require multiple funding
sources.

2.

Select the project. Taking into consideration community priorities, the eligibility
criteria of the various potential funding sources and other factors, the
development team selects an appropriate development project. All members of the
team must have a thorough understanding of the regulatory requirements and
deadlines associated with the programs to be used. Formal board action should be
taken to confirm the project selection and the full support of the tribal government
should be assured before proceeding.

3.

Secure the financing. Preparing the necessary loan and grant applications is often
a lengthy and difficult process. Advance planning is essential. For many key
programs, there are strict application deadlines and opportunities are limited to
one or two per year. For the more complex applications, such as Rural
Development Section 515 loans, HUD Rural Housing and Economic
Development grants, Federal Home Loan Bank subsidies and low-income housing
tax credits, the assistance of a professional consultant may be necessary, at least
until the development team has acquired the necessary expertise.

4.

Execute. Responsiveness is the key. The development team must be prepared to
meet strict deadlines and respond to requests for information from government
agencies, lenders, and contractors. Documentation of most housing finance
programs is voluminous. Numerous agreements, contracts, documents, and
certifications must be reviewed and executed. It is essential that the TDHE board
confer the necessary signature authority on a person who is readily available.
Many documents in the development process may need to be generated internally
or drafted by counsel. In Indian Country, issues relating to sovereignty and land
status inevitably arise. Every effort should be made to educate and increase the

6

comfort level of lenders and government agencies with a view toward forming
partnerships that will make the next transaction easier.
5.

Comply with program requirements. Most grants and low-interest loans come
with strings attached. Typically, the TDHE must assure that the project will be
targeted at low-income renters or homeowners. Forms and reports must be
prepared and filed. Failure to comply with program requirements can have very
negative results, including legal action and loss of funds. The development team
must assure that the TDHE can meet program requirements. To protect the TDHE
from any liability, it may be advisable to hire an outside firm to assist with
compliance until the TDHE acquires the necessary experience in the various
programs.

6.

Begin the next project. In almost every tribal community, there is an enormous
unmet need for housing. In order to make progress in meeting ever-increasing
demands, the process of housing development must be continuous. With each new
project, the team will gain more experience and the process will become easier.
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PART TWO: STRATEGIES TO PROMOTE
HOMEOWNERSHIP IN INDIAN COUNTRY
A.

Introduction

As tribal members return home to take advantage of new employment opportunities offered by
tribal enterprises, the chronic shortage of quality, affordable housing in Indian Country becomes
more acute. While rental housing, long the focus of tribal housing authorities, will continue to be
needed on most reservations, tribal members increasingly seek to become homeowners.
Historically, lenders have been reluctant to provide mortgage loans on trust land. Tribal trust
land cannot be encumbered without the approval of the United States Department of the
Interior10 and cannot be sold except with Congress’ consent.11 Foreclosure and sale of mortgaged
land, the mortgage lender’s normal default remedy, is unavailable in Indian Country. Other
obstacles to mortgage lending in Indian Country include lenders’ ignorance of, and lack of
interest in, Indian Country, tribal members’ lack of familiarity with financing, and poor credit.
This Part summarizes several strategies for promoting homeownership by tribal members,
including (1) forming a tribal homeownership agency; (2) direct lending by tribes to tribal
members, using funds provided by commercial lenders, Fannie Mae and other outside sources;
and (3) creating a tribal program to provide grants and/or below-market rate interest loans to
tribal members. The first strategy is available to most tribes. The extent to which a tribe can
implement the second and third strategies will depend in large part on its financial resources. All
strategies can be implemented to serve low and moderate-income tribal members.
B.

Forming a Homeownership Agency to Advise Members on Homeownership and
Facilitate Mortgage Lending by Outside Lenders

A reservation-based, culturally sensitive, tribal member-run homeownership agency can
dramatically raise the overall level of knowledge of community members concerning
homeownership and motivate members to take the steps necessary to qualify for mortgage loans.
Even tribes that are unable to provide direct grants or loans to tribal members can help overcome
traditional obstacles to homeownership by establishing a tribal homeownership agency as a onestop, informational, counseling and technical services resource. Such an agency can:
Help tribal members learn about homeownership and the steps they must take in order to
become eligible for a mortgage loan.
Help tribal members rehabilitate their credit so they can borrow money for a home loan.
Credit rehabilitation normally requires debt consolidation, payroll deduction, and
establishment of credit relationships. The process may take several years before a tribal
member meets commercial mortgage lending underwriting standards.

10

25 U.S.C. § 81

11

25 U.S.C. § 177
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Encourage local lenders to learn more about the tribe and the potential home mortgage
market on the reservation. In particular, a bank that holds the tribe’s deposits should not
expect to keep tribal banking business if it refuses to serve tribal members’ mortgage
borrowing needs.
Facilitate the enactment of a tribal mortgage lending ordinance and other appropriate tribal
laws necessary to encourage lending.
Facilitate tribal governmental approvals, and BIA approvals, of environmental reviews,
leases, permits, etc.
Help tribal members take advantage of state, federal, tribal, and private homeownership
programs that may provide additional funds. Examples include the HUD Section 184
program, Rural Development’s (USDA) Section 502 subsidized loan program, the FHLB
down payment assistance program, and state down payment assistance programs.
Help tribal members fill out loan applications and meet lender requirements. Loan
applications can be complex and daunting even to sophisticated borrowers.
Help tribal members become responsible homeowners by providing home maintenance
training. A home is typically its owner’s most valuable asset. By maintaining its value, tribal
members create personal wealth that can be passed on to the next generation, as is common
outside Indian Country. By offering home maintenance programs, tribes help members build
equity.
Act as a lender or loan originator. HUD’s Office of Native American Programs (ONAP) will
certify a tribal CDFI as an originator of Section 184 Guaranteed Loans. Rural Development
(RD), a USDA agency, will pay tribal entities a fee for “packaging” loans made under RD’s
Section 502 loan program.
A tribal homeownership agency can take any one of a number of forms, including (1) an office
within the tribe’s TDHE; (2) a division of tribal government; or (3) a separate corporation or
limited liability company formed under tribal, state, or federal law. Formation of a tribal
corporation under state law is normally not prudent because of the risk that the agency would
thereby subject itself to state regulatory authority.
C.

Organizing a Tribal Lending Agency – CDFIs

When a tribe undertakes to provide mortgage loans to tribal members, it must decide whether the
lender should be the tribe itself, the TDHE, or a related corporation. If only tribal funds are used,
the lender could conveniently be a tribal lending office, provided such an office can operate the
program in a businesslike manner. The advantages of forming a separate entity, however, include
(1) relieving the tribal council, which normally has no special housing or lending expertise, of
the burden of administering a complex program; (2) insulating the program from tribal politics;
(3) insulating the tribe from any liability for the corporation’s debts; (4) developing institutional
expertise; and (5) providing a business form that, because of its separation from the tribe, is more
attractive to outside sources of capital.
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A tribally chartered corporation, or limited liability company, formed under tribal law would be
suitable structures for a tribal lending agency. Chartering under state law increases the likelihood
that the state may seek to assert its regulatory authority but this disadvantage may be offset by
the greater confidence that lending sources may have in a state corporation, particularly where
the tribe does not have established corporate laws. Board members and loan committee members
should be chosen based on their experience in community lending, development, accounting,
law, and other relevant expertise. Representation on the board by the tribal government and/or
TDHE is useful to assure good communications and support but the corporation should be
operationally independent of both.
A tribal homeownership agency that focuses on making loans can seek United States Department
of the Treasury certification as a Community Development Financial Institution (CDFI).
Pursuant to the Community Development Banking and Financial Institutions Act of 1994,12 the
U.S. Treasury Department administers a “Community Development Financial Institutions Fund”
whose purpose is to promote economic revitalization and community development through
investment and assistance to fund-certified CDFIs. The Fund offers grants, loans, equity
investments, and other forms of assistance on a matching funds basis.13
Treasury Department regulations require that a CDFI (1) have a primary mission of “promoting
community development;”(2) have as its “predominant business activity” the provision of
“Financial Products, Development Services, and/or other similar financing;” (3) direct its
activities at a qualified “Investment Area” or “Targeted Population;” (4) provide “Development
Services” in conjunction with its Financial Products; (5) maintain accountability to the residents
of the Investment Area or Targeted Population; and (6) not be an agency or instrumentality of
any government.14 Financial products include loans. “Targeted population” is defined to mean
“individuals, or an identifiable group of individuals, including an Indian tribe, who – (A) are
low-income persons; or (B) otherwise lack adequate access to loans or equity.”15
In order to obtain funding from the Fund a CDFI must demonstrate its independence from tribal
government and inclusion of its target population on its board of directors. This structure is
intended to assure separation from tribal politics and sound lending practices. It may also attract
financial support from banks and other lenders.
D.

Establishing a Tribal Loan Program

Few tribes have experience underwriting, documenting, and complying with federal mortgage
interest reporting requirements. Tribes that do operate lending programs are often pressured to
make loans to tribal members who are not creditworthy. Tribal loan program default rates are
12

12 U.S.C. § 4701 et seq.

14

12 C.F.R. § 1805.201(b)
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12 U.S.C. § 4702(20)
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notoriously high. Where a good relationship with a commercial lender already exists, or where
one can be established, it may be more sensible for the tribe to preserve its own assets and
facilitate homeownership by providing the services in Section A, above.
Although banks are in the business of making mortgage loans at market rates of interest, many
do not serve Indian Country adequately because they are ignorant of tribal communities,
unwilling to participate in federal guarantee programs, and/or perceive the tribal mortgage
lending market as not worthwhile. Where there are no alternatives, a tribe that makes loans to its
members, even at market rates, fills an important unmet need.
The key to a successful tribal lending program is business-like administration. This does not
mean that the agency should not exercise cultural sensitivity or that it should never make
“character loans.” It means the program should establish criteria, standards, policies, and
procedures that minimize defaults and apply equally to all members. If the tribe permits defaults
without consequences, other tribal members will be encouraged to default, creating a snowball
effect that undermines the program and leaves the tribe with less revenue to meet the needs of
other members. A well-run loan program requires:
A fully developed legal infrastructure to support the program (See Part Four, Section III),
including lease laws that define the rights of members to assign their homes and/or homes to
non-members, efficient foreclosure remedies in tribal court and procedures for perfecting and
enforcing security interests in cars, boats, and other collateral;
Written program policies and procedures, neutrally implemented by a trained staff, including
standards relating to loan-to-value and debt coverage;
Neutral eligibility criteria addressing the borrower’s credit history, ratio of debt to the value
of the home, borrower’s monthly debt payments relative to income, etc.;
Careful underwriting to minimize the risk of default;
A certified copy of the lease from the tribe if the borrower’s home is on trust land;
A loan agreement that (1) requires the borrower to pledge any per capita payments as
security for repayment of the loan; and (2) specifies the rights, if any, of nonmember spouses
and children of the borrowing member to assume the loan in the event of the borrower’s
death;
A title report or, if the home is on trust land, a title status report from the Bureau of Indian
Affairs;
A survey that meets American Land Title Association (ALTA) standards;
An Appraisal to assure that there is an appropriate loan-to-value ratio;
In the case of a construction loan, a means of assuring that progress payments are
appropriate, either through an escrow arrangement or a tribal inspection requirement;
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A mortgage on the home or, if the home is on trust land, a leasehold mortgage, which must
be recorded with the applicable local authority or, if the home is on trust land, with the tribe’s
own recording office and the BIA; and
A final, post-closing title report or TSR showing the priority of the tribe’s mortgage.
E.

Sources of Funds for Tribal Lending Programs

To the extent tribal funds can be leveraged with outside sources, tribal funds are preserved to
meet other community needs. Alternative sources of capital include the U.S. Department of
Housing and Urban Development, U.S. Department of Agriculture Rural Development, U.S.
Treasury Department’s CDFI program, the Federal Home Loan Bank, private foundations, and
commercial banks. By making loans to tribal lending agencies in low-income areas, banks may
satisfy their obligations under the Community Reinvestment Act.16
The tribal lending agency uses the funds obtained from the sources described above to make
loans to tribal members. If the lending agency’s net cost of funds is 5%, then by re-lending them
to tribal borrower at 6%, the tribal agency can earn a “profit” which is recycled to make loans to
other tribal members. The agency can also charge origination and other loan fees, which can be
paid from loan proceeds to cover its costs.
F.

Tribal Subsidy Programs

1.

Tax Considerations

Unless exempted, a borrower who receives a tribal grant or whose tribal debt is forgiven must
pay federal income taxes on the value of the benefit received. The IRS has, however, issued a
number of rulings over the years defining the “general welfare” exclusion for government
benefits. The IRS website summarizes the general welfare doctrine as follows: “Payments made
under social benefit programs for promotion of general welfare are excludable from gross
income under a concept known as the general welfare doctrine. This applies only to
governmental payments out of a welfare fund based on a recipient’s need, and not as
compensation for services. When distributions to tribal members are made equal (per capita) and
not based on need, then they do not fall under the general welfare doctrine. Benefits payable
regardless of the financial status, health, educational background, or employment status of the
recipient are includible in gross income of the recipient.”17
In 2003, the IRS issued a private letter ruling18 to a tribe that operated a loan program under
which 5% of a tribal loan is forgiven each year for 15 years. IRS found the program to be
qualified for the IRS’s general welfare exclusion from taxation, based on the following facts:
16

Pub. L. No. 95-128, Title VIII, 91 Stat. 1147, 12 U.S.C. §2901 et seq.

17

See IRS website, Indian Tribal Governments FAQ #6 http://www.irs.gov/govt/tribes/article/0,,id=180059,00.html
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a.

The tribe is a government and has the authority to provide general welfare
programs in the same fashion as state and federal governments;

b.

The tribal government found that there were tribal members who lived in
substandard housing and conventional financing was difficult to obtain on trust
lands;

c.

The tribal housing program is a needs-based program, with consideration of
financial and housing needs and an assessment of credit risk; in addition, priority
is granted to the elderly, to emergency situations involving health or safety
hazards, and to applicants with children;

d.

Under the tribal housing program, a loan up to $80,000, at no interest, is available
for acquisition or construction of homes, with 75% forgivable over a 15-year
period; and

e.

Funding for loans is solely derived from gaming revenues and all repayments are
reserved for providing future home benefits to other tribal members.

Under the ruling, borrowers under the program can exclude from their taxable income: (1) the
amount of the loan forgiven each year, and (2) the amount of the IRS’s imputed interest. The
private letter ruling applies only to the tribe that requested it. If a tribe adopts a program
substantially similar to the above-described program approved by IRS, however, it is reasonable
to assume that benefits to members would also be free of federal tax liability. The safest
approach for a tribe with a grant, forgivable loan, or other subsidy program is to request its own
IRS ruling on the specific program features of its program.19
If a tribal housing benefit program does not qualify for favorable tax treatment under the general
welfare doctrine, this does not mean that the tribe may not offer the program. It would be
necessary, however, to file a 1096 report to the IRS and send 1099 statements to tribal members,
who would be liable for the federal income tax due on the value of the benefit.
2.

Financial Considerations

Some tribes have resources sufficient to provide members with down payment assistance grants,
forgivable loans, below market sales of homes developed by the tribes, and below-marketinterest-rate loans. All of these programs provide a direct transfer of economic value from the
tribe to members:
If a tribe provides a $10,000 grant to a member for down payment assistance, the member
has received $10,000 of economic benefit, which will be taxable income unless the grant is
made as part of a needs-based general welfare program. (See Section F.1, above.)
If a tribe makes a 15-year, $100,000 loan at 6% interest but forgives $25,000, plus interest, of
the loan at the rate $1,500 per year, the tribe is effectively transferring $2,532 each year to
19

For another favorable Private Letter Ruling relating to a tribal housing program, see PLR 200632005.
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the member (the difference between payments on a $100,000 loan at 6% and a $75,000 loan
at 6%), the principal of which will be taxable income to the member unless the forgiveness is
made as part of a needs-based general welfare program. (See Section F.1, above.)
If a tribe builds a home for $100,000 but sells it to a member for $75,000, the tribe has
effectively transferred $25,000 in equity to the member, which will be taxable income unless
the sale is made as part of a needs-based general welfare program. (See Section F.1, above.)
If a tribe makes a 15-year, $100,000 loan at 0% interest to a member when the federal
applicable rate is 5%, the tribe will effectively transfer $2,823 in equity to the member each
year, which should have no tax consequences because mortgage interest is deductible.
Tribes must be fully aware of the value of their programs as a matter of policy, fairness and tax
planning. The financial resources of most tribes are limited. If there are 10 tribal families eligible
for homeownership each year, and the tribe has $500,000 in funds potentially available, the tribe
must determine whether the $500,000 should be used to (1) provide a large subsidy to a few
members; (2) provide a smaller subsidy to a larger number of families; or (3) meet other
important community needs. If the subsidy is set so high that only a small percentage of eligible
families can ever hope to take advantage of the program, favoritism issues arise. Assuming the
tribe chooses to support homeownership by members, assistance should be provided, if possible,
in a manner that does not create adverse tax consequences for members. (See Section F.1,
above.)
3.

Down Payment Assistance Grants

Down payment assistance is normally in the form of a grant to a member to finance a portion of
the purchase price of a home. The remainder of the purchase price is often financed through a
commercial mortgage lender, usually with a HUD Section 184 guaranteed loan. The result of the
grant is lower monthly payments for the member. In a needs-based program, a tribe might
determine, for example, that the subsidy will be used to limit monthly payments to a certain
percentage (e.g. 30%, 25%, or 20%) of the member’s income. Alternatively, each qualified
member would receive the same grant. If practical, a demonstration of need should be required to
avoid adverse tax consequences.
Because the purpose of the program is to provide housing for members, use of the home as a
primary residence should be a requirement. Federal and state down payment assistance programs
require “recapture” of grants in the event the home buyer sells the home within a specified period
of years, normally 15. This is to prevent the homeowner from “cashing out” equity provided by
the government for homeownership purposes. Tribes administering down payment assistance
grant programs should consider imposing a similar requirement, assuming the program’s
underlying purpose is to meet housing needs rather than to provide cash benefits.20 (See Section
F.1, above.)

20

The program described in PLR 200632005 included a recapture feature

14

4.

Forgivable Loans

A loan forgiveness program typically provides for certain percentage of a tribal loan to be
forgiven each year that the member resides in the home, until the loan is fully paid off at the end
of the loan term. Gradual loan forgiveness is equivalent in effect to the recapture provision of the
grant program described above. In a down payment assistance program, the tribe enforces the
requirement that the member reside in the home by requiring reimbursement of the grant if the
member sells the home early. A forgivable loan program enforces the residency requirement
through forgiveness over time and by canceling the forgiveness upon sale or abandonment.
The possible variations on a tribal forgivable loan program are numerous. A tribal forgivable
loan program should include most of the same basic provisions discussed at Section D relative to
non-forgivable loans. The entire loan may be forgivable or just a portion of it. The nonforgivable portion of the loan may be at market interest rates or below-market interest rates.
Normally, the tribal member would be responsible for negotiating the purchase, whether an
existing home or new home. Loans are secured with a mortgage and other available security (a
per capita pledge, for example).
As discussed at F.2, a forgivable loan results in annual transfer of equity from the tribe to the
member. It is necessary, therefore, for the tribe to have clear rules with respect to the borrower’s
rights when a home is sold during the term of the loan. Certainly, most tribes would not permit a
non-member of the tribe to assume a loan that provides a significant annual subsidy to a
borrower. The unforgiven loan balance, therefore, should be due upon sale or, alternatively, the
loan should revert to a commercial market rate of interest with no forgiveness feature.
G.

Build-to-Sell and Rent-to-Own Programs

1.

Potential Benefits

The direct subsidy program described above assumes the tribal member will function
independently of the tribe in choosing the type and location of home desired and negotiating the
purchase. A completely different approach is for the tribe, TDHE, or other tribal entity to act as
developer. By acting as developer, a tribe can normally offer homes to members at lower prices
because of economies of scale in the purchase of services (architectural, construction, legal, etc.)
and materials. In addition, a tribe can facilitate environmental clearances, land leases, BIA
approvals, etc., more effectively than a tribal member individually. By building 20 homes at
once, the tribe can pass on cost savings to tribal member purchasers.
When a tribe or TDHE acts as developer, it can either sell the homes immediately upon
completion or enter into a rent-to-own home purchase agreement. A rent-to-own program is
designed to meet the needs of tribal members who are not eligible for loans immediately but are
expected to be eligible borrowers in the not-too-distant future. Such a program would replace the
“Mutual Help” homeownership program operated under the 1937 Housing Act, now superseded
in Indian Country by the NAHASDA block grant program.
A major advantage of the build-to-sell model is that, upon sale, the tribe has recouped its
development costs from the proceeds of the sale to the member and has no further commitment
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to spend money for the maintenance of the home. This leaves the tribe free to develop new
housing for more tribal member families.
2.

Program Operation

As developer, the tribe would build homes, and then sell them to tribal members. While the tribe
would have greater control over the construction process as developer, it could identify, and prequalify, member homebuyers in advance. The homebuyers would be included in the
development process and, within certain parameters, would be allowed to choose important
features of the home. Components of a Build-to-Sell program might include:
Screening by income levels and credit history to determine eligibility for a mortgage loan and
referral of members who are ineligible to credit rehabilitation;
An agreement between the tribe and the buyer under which (1) the tribe finances construction
of the home, which the member is then obligated to purchase, contingent on the member’s
ability to obtain financing; (2) the member makes selections relating to size, design, and
furnishings of the home; and (3) other purchaser obligations, such as earnest money,
insurance, assessments, are described;
Homebuyer education to assure that the tribal member has the skills necessary to maintain his
or her home;
Assistance to the member in obtaining a long-term lease from the tribe;
Pre-qualification of the member for a loan under the Section 184 program, RD’s section 502
program, Fannie Mae conventional loan program, etc.;
Assistance in connection with applications for other available assistance, such as state or
Federal Home Loan Bank down payment assistance programs; and
Pre-qualification for any available tribal assistance programs.
The build-to-sell program would conform in many respects to the lending program described
above, except there would be no construction loans to borrowers and the tribe would retain
greater control over the entire process. The tribe could include in the purchase price a developer
fee or, by not charging a developer fee, pass along the savings to the member. The market
conditions on each reservation will determine the best approach. In some cases, both approaches
might be needed.
A rent-to-own program could be substantially identical to the build-to-sell program except that
tribal members would not be required to purchase the home immediately. A homebuyer might
rent for 18-24 months while undergoing credit rehabilitation and counseling. Once the
homebuyer qualifies for a loan, he or she would purchase the home from the tribe. In order to
assure that its funds are not tied up, the tribe might require homebuyers to enter into an
agreement under which purchase of a home becomes compulsory once the tribal member
qualifies for a loan.
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The fairness and tax consideration discussed in Section F.1 and F.2 should be carefully
considered and the program should be administered in a manner that conforms to the general
welfare doctrine. As discussed above, a tribe can provide significant assistance to members’ by
selling a home at a reduced price. In many respects, this is the equivalent of a down payment
grant.
3.

Sources of Financing

Some tribes can fund home construction from existing resources. Most tribes, however, will need
financing for any large-scale development. Potential sources of construction funding include (i)
NAHASDA block grants, (ii) NAHASDA Title VI guaranteed loans (provided purchasers earn
less than 80% of area median income), (iii) HUD’s IHBG Leveraging Finance Program, (iv)
HUD Section 184 guaranteed loans, or, for a rent-to-own program, or (v) tax exempt bonds.
Sources of funding to assist the tribal member in purchasing the home from the tribe include (i)
tribal down payment assistance programs funded through tribal funds, Indian Development
Block Grants (ICDBG) or HUD’s Rural Innovation Program (previously the Rural Housing and
Economic Development Program), (ii) USDA Section 502 direct loan program, (iii) HUD’s
Section 184 guaranteed loan program, (iv) Federal Home Loan Bank down payment assistance
program, or (v) state down payment assistance programs. These funding sources are described in
greater detail in Part Three.
H.

Tribal Guarantees

Some tribes seek to assist tribal members by guaranteeing loans made to members by local
banks. One may reasonably question the need for a tribal guarantee program since the federal
government has enacted Section 184 of the Housing and Community Development Act of 1992
to provide a federal guarantee of loans made to tribal members in Indian Country. The USDA
Section 502 program is also available to tribal members. True, the Section 184 program requires
a certain investment of the lender’s time to learn the program’s rules and procedures and imposes
modest servicing requirements in the event of a default but this investment is not an
unreasonable expectation; particularly in the case of a bank that has other tribal banking
business.
The bank will typically seek as strong a guarantee as possible including, for example (1) a pledge
of gaming revenues; (2) a pledge of bank deposits, certificates of deposits or other liquid assets
with a right of setoff; and (3) a waiver of the tribe’s sovereign immunity. The benefits of this
arrangement from the bank’s perspective are obvious: The traditional reasons for reluctance to
lend—inability to foreclose on trust land, reluctance to accept a leasehold mortgage,
jurisdictional uncertainty, even credit issues—all disappear. In the event of a default, the bank
simply exercises its right of setoff and is made whole. The task of pursuing the delinquent tribal
member is left to the tribe.
A tribe that chooses to offer a tribal guarantee program must be careful to protect itself against
both overreaching by the lender and defaulting by tribal members. A $1 million certificate of
deposit, for example, should not be necessary to secure $1 million in loans. If the bank is not to
take advantage of the tribe’s guarantee, it should be required to apply its normal underwriting
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criteria, which should result in a default rate well under 10%. The collateral requirement should
be determined accordingly so that the tribe does not unnecessarily tie up its assets.
A tribal loan guarantee program will become a costly drain on tribal resources unless the tribe is
prepared to enforce its rights on default aggressively. This means having in place effective court
remedies for eviction and foreclosure that enable the tribe to replace the defaulting homeowner
as quickly as possible and sell the home to another member who can make the required monthly
payment. If the tribe makes per capita payment to members, tribal law should permit the tribe to
deduct amounts owed by defaulting borrowers.
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PART THREE: SUMMARY OF
FINANCING SOURCES
A.

Introduction

What follows is a summary of the finance tools important for the development of Indian housing.
The development team should research other loan and grant programs that may be available at
any given time. Some of the programs described below are intended to benefit homebuyers.
Homes developed through home buyer programs generally will not be maintained by the TDHE
and cannot be included in Formula Current Assisted Stock for purposes of its Indian Housing
Block Grant (IHBG). The TDHE can nevertheless play an essential role, as facilitator and/or
developer, in assuring that tribal members have access to these programs. All of the programs are
subject to change. TDHEs should consult legal counsel and the relevant agencies for program
details.
B.

U.S. Department of Housing and Urban Development Programs

About HUD ONAP
The United States Department of Housing and Urban Development (HUD) is one of the largest
departments of the federal government. The Secretary of HUD, a cabinet officer, leads the
agency.21 Under the Secretary are a deputy secretary and eight assistant secretaries, including the
Assistant Secretary for Public and Indian Housing (PIH).22 The Office of PIH, under the
direction of the Assistant Secretary, administers programs authorized under the 1937 Housing
Act and its many amendments.
Also under the PIH is the Office of Native American Programs (ONAP),23 directed by the ONAP
Administrator.24 ONAP administers the Indian Housing Block Grant (IHBG) Program under the
Native American Housing Assistance and Self-Determination Act (NAHASDA), the Indian
Community Development Block Grant Program (ICDBG), the Section 184 home loan guarantee
program, and the Tribal Housing Activities Loan Guarantee Program authorized under Title VI
of NAHASDA. In addition to the national ONAP office, there are six regional ONAP offices,
each with its own regional administrator. The regional ONAP offices administer the IHBG and
ICDBG programs and provide housing-related assistance to tribes within their jurisdictions.

21

Shaun Donovan, former Commissioner of the New York City Department of Housing Preservation and
Development, was named Secretary of HUD in January 2009.
22

In late 2012, Sandra B. Henriquez held this position.

Section 901 of the Housing and Community Development Act of 1977, Pub. L. No. 95-128, created a “Special
Assistant for Indian and Alaska Native Programs.” The Indian Housing Act of 1988, Pub. L. No. 100-358,
established a separate HUD housing assistance program for tribes and Alaska Natives under the Housing Act of
1937, 42 U.S.C. 1437. NAHASDA replaced the 1937 Act program.
23

24

In late 2012, Deputy Assistant Secretary Rodger J. Boyd held this position.
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Finally, the ONAP Office of Loan Guarantees (OLG), under an office director, currently Thomas
Wright, is responsible for the Section 184 guarantee program, the Title VI guarantee program
and the IHBG Leveraging Finance Program. The programs described below include both
programs administered by HUD ONAP and HUD programs that are outside ONAP’s jurisdiction
yet potentially valuable tribes.
1.

Native American Housing Assistance and Self-Determination Act

Generally. The Native American Housing Assistance and Self-Determination Act of 1996
(NAHASDA)25 is the primary program by which the federal government fulfills its federal trust
obligation to tribes. In 2000, Congress enacted the Hawaiian Homelands Homeownership Act, a
parallel housing block grant program for Native Hawaiians.26 In 2008, Congress reauthorized
NAHASDA through 2013.27 In late 2012, HUD published revisions to its NAHASDA
regulations to implement certain changes made in the reauthorization Act.28
For most tribes, the NAHASDA Indian Housing Block Grant (IHBG) is the most dependable
source of funds for housing development and typically provides the starting point for all
development. As the core block grant program serving Indian Country housing needs,
NAHASDA is familiar to tribal officials. Only its principal features will be summarized here.
Indian Housing Plan. As a condition to receiving an annual Indian Housing Block Grant
(IHBG), a tribe or a tribally-designated housing entity (TDHE) submits an Indian Housing Plan
each year to HUD, containing (a) a description of planned activities including the types and
numbers of houses to receive assistance, number of new units to be built and/or demolished, and
plans for preservation of units funded under the 1937 Housing Act; (b) statement of needs of
low-income families in the tribe’s jurisdiction; (c) an operating budget showing sources of funds
“reasonably available” and intended uses of funds for permitted “affordable housing activities;”
and (d) certifications relating to compliance with the Indian Civil Rights Act, property insurance,
and existence of policies relating to eligibility, admission, occupancy, rents, management,
maintenance, and labor practices.29
Eligible Affordable Housing Activities. NAHASDA block grant funds may be used for (a)
modernization of, or operating assistance to, housing previously developed under a contract
between HUD and a tribal housing authority; (b) affordable housing development, including real
property acquisition, site improvement, new construction, rehabilitation, utilities, infrastructure,
conversion, demolition, financing, administration and planning, energy efficiency improvement,
mold remediation, and related activities; (c) housing related services, including rental or
25

Pub. L. No. 104-330, 110 Stat. 4030, 25 U.S.C. §§ 4101 et seq.; See HUD Regulations at 24 C.F.R. Part 1000.

26

Pub. L. No. 106-569, Title V, Subtitle B; 25 U.S.C. §§ 4221 et seq.

27

Native American Housing Assistance and Self-Determination Reauthorization Act of 2008, Pub. L. No. 110-411.

28

77 Fed. Reg. 71513, December 3, 2012

29

Section 102(b), 25 U.S.C. § 4112(b).
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homeownership assistance and other services to owners, tenants, contactors involved in
permissible NAHASDA-funded activities; (d) management of affordable housing, including
maintenance of units and loan processing; (e) crime prevention, and law enforcement; and (f)
“model activities” approved by HUD.30
The 2008 Reauthorization Act added a Subtitle B to NAHASDA Title II, designated “Self
Determined Housing Activities for Tribal Communities,”31 which establishes a new program,
authorized through FY 2013. Under the program, tribes with a record of NAHASDA program
compliance may use the lesser of $2 million or 20% of their total IHBG for “self-determined”
activities “involving construction, acquisition, or rehabilitation of housing that will benefit the
community served by the tribe” that will not require HUD approval or be subject to annual
oversight.
Who can benefit? With certain limited exceptions, funds may be used to benefit only Indian
families whose income does not exceed 80% of median income (defined to mean the greater of
the median income for the Indian area, as determined by the Secretary of HUD, or the median
income of the United States). Rents may not exceed 30% of the family’s adjusted monthly
income.32 The right of tribes to give preference to their own members in providing housing
assistance is expressly recognized in NAHASDA.33
Allocation Formula: NAHASDA’s allocation formula takes into account (1) amounts required to
modernize and operate “formula current assisted stock” (i.e., housing units a tribe has developed
under 1937 Housing Act, the pre-NAHASDA federal housing program for tribes); and (2)
amounts required to address current needs, determined based on seven factors.34
Congressional Funding: NAHASDA was funded at $650 million in FY 2012, the same as in FY
2011.35 Proposals for budget deficit reduction under discussion in 2012 generally called for deep
cuts in discretionary spending.
2.

Title VI Guarantee Program

What does the program offer? In addition to the NAHASDA IHBG described in the previous
section, NAHASDA, at Title VI of the Act, also authorizes HUD to guarantee notes and other
obligations issued by Indian tribes or TDHEs, with tribal approval, for the purpose of financing
affordable housing activities under NAHASDA.36 Proceeds from guaranteed loans or other
30

Section 202, 25 U.S.C. § 4132.
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obligations may be used for modernization or rehabilitation of existing 1937 Act housing,
development of new affordable housing and model housing activities. The guarantee covers 95%
of the outstanding principal balance and accrued interest due on the loan. The maximum Title VI
commitment is the amount of a tribe’s current NAHASDA block grant, less the amount required
to maintain current assisted stock, multiplied by five.
What is required? The tribe or TDHE must pledge its NAHASDA block grant to assure
repayment of the loan. Further, the tribe or TDHE must demonstrate experience in complex
financial transactions, obtain tribal approval authorizing the obligation, and demonstrate an
ability to repay the obligation without impairing its use of NAHASDA block grant funds.
Environmental reviews must be completed before any NAHASDA funds are committed,
obligated or spent.
How do I apply? Application for the guarantee is made by the borrower (tribe or TDHE), who
furnishes HUD with the information concerning the proposed project, including the borrower’s
experience in developing affordable housing, the number of families to be served, and financial
information. Once HUD sends a notification authorizing the project to proceed, an environmental
review is required. Copies of building codes, BIA-approved leases and eviction and foreclosure
ordinances must be furnished to HUD. For further information, contact HUD’s Office of Native
American Programs (ONAP) Denver Office (303.675.1600).
Congressional Funding. From the total FY 2012 $650 million NAHASDA appropriation,
Congress appropriated $2 million for Title VI, the same amount as FY 2011, authorizing
guarantees for loans not to exceed $18 million.37
3.

IHBG Leveraging Finance Program

What does the program offer? The IHBG Leveraging Finance Program (ILFP) was introduced
by HUD’s Office of Native American Programs (ONAP) in 2008 to expand opportunities for
tribes to leverage their IHBGs. Under the Program, which is based on the “Capital Fund Finance
Program” currently used by municipal housing authorities, a tribe or TDHE can pledge up to
33% of its annual block grant to secure bonds or loans. Proceeds of financing can be used for any
permissible purpose under NAHASDA.
The ILFP, unlike the Title VI program, which also involves a pledge of future block grants,
provides no federal guarantee. The lender bears the risks that (1) the tribe or TDHE will not
perform its obligations under NAHASDA and will, as a result, lose all or part of its IHBG; or (2)
Congress will not continue appropriating funds for IHBGs in the future at the same level that it
has in the past. In the absence of a federal guarantee, it is contemplated that bonds issued under
the ILFP may be rated by one of the major rating agencies (e.g. Moody’s, Fitch, Standard &
Poor’s) to facilitate their sale. A credit rating has historically been meaningful to the credit
markets. Once rated, a tribe or TDHE could normally expect to have greater access to credit.
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Whether the credit agencies’ role in the market collapse of 2008 will undermine the value of
their ratings remains to be seen.
Because there is no guarantee attached to bonds issued under the ILFP, they can be sold tax
exempt, potentially reducing the interest that the Tribe must pay to the purchasers of the bonds.
Pursuant to IRS rules, tax exempt bond proceeds must be spent on permissible tax exempt
purposes within three years of bond issuance. Under the program, the fixed payment will be
made directly from the HUD Line of Credit Control System (LOCCS) to the investor/trustee
regardless of any change in the amount of money appropriated in a given year. If the
appropriation falls below the required debt service payment level, the tribe or TDHE is not
required to pay the difference, however. The IHBG is the sole source of repayment.
Bond proceeds under the ILFP can be combined with 4% low-income housing tax credits, a
source of equity (i.e., non-debt) financing described below. The cost of issuing bonds is normally
much higher than the cost of a bank loan. For this reason, the ILFP will likely be used only for
larger transactions. A borrower may reduce its borrowing costs if the bonds are “bank qualified”
under IRC § 265(b). In order for bonds to be bank qualified, the tribe must reasonably anticipate
that it will not issue more than $10 million of tax-exempt obligations in the calendar year and the
tribe must specifically designate the debt as a “qualified tax-exempt obligation” under IRC § 265(b).
There are two reasons to have debt “bank qualified.” First, if a bank is the purchaser of the bonds,
the tribe, as issuer, saves the cost of a placement agent or underwriter. Second, because the bank
may deduct certain costs, the bank may offer a lower interest rate.
What is required? The tribe or TDHE must pledge its NAHASDA block grant to assure
repayment of the bond or loan. Further, the tribe or TDHE must demonstrate experience in
complex financial transactions, obtain tribal approval and HUD approval of the transaction and
demonstrate an ability to repay the obligation without impairing its use of NAHASDA block
grant funds.
How do I apply? Contact Thomas C. Wright, Director, Office of Loan Guarantee, Office of
Native American Programs, U.S. Department of Housing and Community Development, 451 7th
Street SW, Room 5156, Washington, DC 20410, 202.402.4978, Thomas.C.Wright@hud.gov.
Authorities: Authority for the program is found in NAHASDA Section 202(2), 25 U.S.C. §
4132(2), which authorizes the use of IHBGs for “financing.” HUD has interpreted financing to
include payment of principal and interest on bonds, notes, loans or other instruments to support
eligible affordable housing activities.
4.

HUD Section 184 Loan Guarantee

What does the program offer? Section 184 of the Housing and Community Development Act of
199238 offers lenders a 100% guarantee of loans made to qualifying Indians. The Omnibus
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Indian Advancement Act of 2000 added a parallel program for Native Hawaiians.39 The program
was designed primarily to overcome the reluctance of lenders to lend on tribal trust land, which
cannot be encumbered or alienated. A loan guaranteed under Section 184 may be used to
purchase or rehabilitate an existing house, purchase manufactured housing, purchase and
rehabilitate an existing house, or construct new housing.
Whom does the program serve? The program is available only for single-family housing of one
to four units located on tribal trust land, allotted trust land or fee simple land in an Indian area.
Beginning in 2005, HUD has encouraged tribes to seek to qualify urban areas where the tribe has
members and had an historic presence. The borrower may be an individual tribal member, tribe
or TDHE. Unlike the RD Section 502 Program, Section 184 guarantees are not reserved for
moderate- and low-income homebuyers. Although designed for individual tribal members, the
program may also be useful to tribes and TDHEs who wish to develop subdivisions of homes for
later sale to tribal members.
What does the program require of the borrower? HUD charges a 1% guarantee fee. The home
buyer must make a down payment ranging from 1.25% to 2.25% based on the lower of the
appraised value and the cost of the home. This investment can be from private funds or a gift
from the tribe or TDHE. If the borrower’s income is less than 80% of AMI, NAHASDA funds
can be used to cover the down payment. The lender must evaluate the borrower’s ability to repay
the loan, considering income history and stability, credit history and other factors. Generally, the
borrower’s total debt-to-income ratio may not exceed 41%, although HUD may make exceptions
in appropriate circumstances. The Section 184 program does not require mortgage insurance.
How do I apply? The individual tribal member or TDHE first negotiates the loan with a HUDapproved lender. The lender requests a case number from the HUD guarantee office. The lender
verifies the status of the land (trust, fee, etc.) through the Land Status Jurisdiction form. The
lender submits the underwriting package to HUD, which either denies or approves the guarantee.
Lenders meeting certain criteria may be authorized by HUD to pre-approve a guarantee under
HUD’s “Direct Guarantee” program, patterned after the HUD/FHA Direct Endorsement
procedures.
What are the requirements for mortgages and leases? Where the home to be financed is located
on fee land, the lender takes a standard mortgage. Where the home is on tribal trust land, the
lender takes a mortgage on the borrower’s leasehold. BIA must approve the lease and provide
title status reports. Lenders seeking to obtain a guarantee with respect to land on tribal trust land
or individual trust land should begin to work with BIA as soon as possible. HUD has also
indicated a willingness to guarantee a loan secured by a mortgage of the borrower’s tribal
“certificate of assignment” rather than the lease, where the tribe had enacted a law that clearly
defines the ownership rights associated with such a certificate. All transactions involving
certificates of assignment require title insurance and must be recorded in accordance with tribal
law to receive a loan guarantee.40 The viability of assignments as replacements for leases is in
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doubt, however, following a 2010 decision of the Interior Board of Indian Appeals that some
assignments may be barred.41
What must the tribe do to participate? In order to make the Section 184 program available for
their members, tribal governments must enact eviction and foreclosure procedures that permit the
lender to foreclose in the event of default. Tribal ordinances may provide for tribal court
jurisdiction and give the tribe an opportunity to find a tribal member to assume the lease or to
exercise the right to pay off the loan and assume the lease itself, before the leasehold can be
occupied by a non-Indian person. See Part Four, Section III, below, for a discussion of the legal
infrastructure for mortgage lending in Indian Country. Tribes wishing to make the Section 184
program available for their members should contact Thomas C. Wright, Director, Office of Loan
Guarantee, Office of Native American Programs, U.S. Department of Housing and Community
Development, 451 7th Street SW, Room 5156, Washington, DC 20410, 202.402.4978,
Thomas.C.Wright@hud.gov.
Congressional Funding: Congress appropriated $6 million for the Section 184 Program for FY
2012, $1 million less than FY 2011.42
5.

Indian Community Development Block Grants (ICDBG)

What does the program offer? The Indian Community Block Grant (ICDBG) Program43 is an
Indian Country set-aside from the larger Community Development Block Grant Program.44 The
primary objective of the ICDBG program is to develop viable Indian communities by providing
decent housing and expanded economic opportunities principally for persons of low and
moderate income. Single-purpose grants may be used for a broad range of housing, infrastructure
and economic development purposes, including housing rehabilitation, land acquisition to
support new housing construction, roads, water, sewer and community buildings, as well as
commercial, industrial, and agricultural projects that may be owned and operated by the recipient
or by a third party. “Imminent threat” (e.g., health hazard caused by natural disaster) grants may
be awarded. ICDBG funds may be used for new construction of residential housing only as a last
resort for relocation of displaced persons or for projects carried out by community based
development organizations. ICDBG funds can, however, be used for homeownership assistance
to low and moderate-income households, including:
(1) Subsidizing interest rates and mortgage principal amounts for low-and moderateincome homebuyers;
(2) Financing the acquisition by low-and moderate-income homebuyers of housing that is
occupied by the homebuyers;
41
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(3) Acquiring guarantees for mortgage financing obtained by low-and moderate-income
homebuyers from private lenders (except that ICDBG funds may not be used to guarantee
such mortgage financing directly, and grantees may not provide such guarantees
directly);
(4) Providing up to 50% of any down payment required from a low-and moderate-income
homebuyer; or
(5) Paying reasonable closing costs (normally associated with the purchase of a home)
incurred by a low-or moderate-income homebuyer.
Who is eligible? Federally recognized tribes and Alaska Native Villages are eligible to apply. In
addition, tribal organizations may apply if authorized by tribal government resolution and if
qualified under the Indian Education and Self-Determination Act of 1975.45
What are the principal program requirements? A single-purpose grant must meet an identified
community need. The rating criteria are published annually in HUD’s Notice of Funding
Availability in the Federal Register. An applicant can demonstrate compliance with program
requirements by demonstrating that (1) the project benefits all residents of an area in which at
least 51% of the residents are low and moderate income persons (LMI); (2) the project benefits a
limited clientele of which at least 51% are LMI persons; (3) housing developed with program
funds is occupied by LMI persons or, in case of multi-family housing, is at least 51% occupied
by LMI persons; or (4) at least 51% of jobs to be created in a job creation project are designated
for LMI persons.
How do I apply? An application announcement is made annually in accordance with a Notice of
Funds Available. See the HUD website for details: www.hud.gov.
Funding: Congress has reduced funding for the principal ICDBG program from $4.45 billion in
2010 to $2.95 billion in 2012. The FY 2012 appropriation for the ICDBG program totaled
$60,000,000, up to $3,960,000, of which may be used for emergencies that constitute imminent
threats to health and safety.46
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6.

Section 202 Elderly Housing Program

What does the program offer? HUD provides capital advances for new construction,
rehabilitation or acquisition of housing for occupancy, for at least 40 years, by very low-income
elderly persons.47 The capital advances bear no interest and need not be repaid if program
requirements are met. In addition, project rental assistance covers the difference between tenants’
contributions toward rent, not to exceed 30% of income, and project operating expenses. Project
rental assistance may also be used to provide supportive services. Funds may not be used for
nursing homes, medical facilities, or community centers.
Who is eligible? Private nonprofit organizations and nonprofit consumer cooperatives are the
only eligible applicants under this program. Neither a public body nor an instrumentality of a
public body is eligible to participate in the program. Section 202 has rarely been used in Indian
Country because tribal governments and TDHEs are not eligible applicants. Several tribes in
recent years have, however, teamed with nonprofits to meet the needs of tribal elders. In order to
access the program, a tribe must grant a long-term lease to a nonprofit developer/applicant.
How do I apply? For Indian Country projects, applications are made by a nonprofit entity, with
the tribe’s support. An application announcement is made annually in accordance with an annual
Notice of Funding Availability.
Funding. For FY 2012, funding was cut to $374.6 million for amendment and renewal of
existing contracts, rental assistance, and other purposes but not for new housing development.48
7.

Section 811 Supportive Housing for Persons with Disabilities

What does the program offer? This program closely resembles the Section 202 program but with
a different focus. Under Section 811 of the National Affordable Housing Act of 1990,49 HUD
provides interest-free capital advances to nonprofit sponsors to finance acquisition, construction,
or rehabilitation of rental housing that provides supportive services for persons with disabilities.
Examples of supportive housing are condominiums units, independent living projects and group
homes. The advance does not have to be repaid as long as the housing remains available for very
low-income persons with disabilities for at least 40 years. The program also provides project
rental assistance, which covers the difference between the HUD-approved operating costs of the
project and the tenants' contribution toward rent, usually 30% of adjusted income. The initial
47
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term of the project rental assistance contract is five years and can be renewed if funds are
available. The program is limited to very low-income households whose income does not exceed
50% of the area median income.
A “person with disabilities” is someone determined to have a physical, mental, or emotional
impairment, which (1) is expected to be of long-continued and indefinite duration; (2)
substantially impedes his or her ability to live independently; and (3) is of such a nature that such
ability could be improved by more suitable housing conditions. A person with a developmental
disability, as defined in section 102(7) of the Developmental Disabilities Assistance and Bill of
Rights Act also qualifies if certain conditions are met.
Who is eligible? As in the case of the Section 202 program, the Section 811 program has rarely
been used in Indian Country because applicants must be nonprofit, 501(c)(3) tax exempt
organizations. Applicants must also submit a resolution that they will provide a minimum capital
investment equal to 0.5 % of the capital advance amount, up to a maximum of $10,000.
How do I apply? Applications are made by the nonprofit, with the tribe’s support. An
applications announcement is made annually in accordance with a Notice of Funding
Availability. Check the HUD website for details: www.grants.hud.gov.
Funding. For FY 2012, Congress appropriated $165 million for amendments to capital advance
contract, project rental assistance, project assistance contracts, and supportive services associated
with the housing for persons with disabilities.50
8.

McKinney-Vento Supportive Housing Program

What does the program offer?
The 2009 Homeless Emergency Assistance and Rapid Transition to Housing Act of 2009
(HEARTH Act)51 consolidated three of the separate homeless assistance programs administered
by HUD under the McKinney-Vento Homeless Assistance Act into a single grant program.52
Program regulations were amended in December 2011 to implement the changes.53 Tribes have
increasingly benefitted from this program in recent years.
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The Program provides grants for up to three years to fund for a wide variety of program
activities, including (1) acquisition and rehabilitation of property, up to between $200,000 and
$400,000 per structure, depending on the area; (2) new construction for homeless residences up
to $400,000, which the applicant must match with other funds; (3) leasing of structures for
supportive housing or supportive services; (4) supportive services directly facilitating the
movement of homeless participants to independent living, such as outreach, case management,
childcare, job training/placement, health care, and transportation, contingent on applicant’s 20%
percent cash match of the total services budget; (5) operating costs associated with the physical,
day-to-day operations of a supportive housing facility and requiring cash payments are eligible,
such as maintenance and repair, operations staff, utilities, equipment, supplies, insurance, food,
relocation, and furnishings. In addition, contingent on the grantee’s a cash contribution of 25%
of the total operating costs budget; (6) project administrative costs up to 5% of any grant
awarded for other activities; and (7) development or implementation of Homeless Management
Information Systems (HMIS), contingent on the grantee’s contribution of at least 20% of the
total HMIS budget.
Eligible activities include (1) Transitional Housing, which is intended to facilitate transition to
permanent housing within 24 months and may provide supportive services such as childcare, job
training, and home furnishings that help them live more independently; (2) Permanent Housing
for Persons with Disabilities, including long-term housing with supportive services; (3)
Supportive Services Only, which does not include housing; (4) Safe Havens, a form of
supportive housing that serves hard-to-reach homeless persons with severe mental illness and
other debilitating behavioral conditions who have been unable or unwilling to participate in
housing or supportive services; (5) Homeless Management Information Systems (HMIS), data
collection software; and (6) Innovative Supportive Housing, which permits applicant to design a
program outside the scope of the other components.
Who is eligible?Eligible applicants include governmental entities, including tribes.54
How do I apply? HUD publishes a Notice of Funding Availability (NOFA) in the Federal
Register. HUD screens applications in accordance with the requirements in section 426 of the
McKinney Act (42 U.S.C. 11386) and the guidelines, rating criteria, and procedures published in
the NOFA. For off-reservation projects, tribes must submit a certification by the jurisdiction in
which the proposed project will be located that the application is consistent with the
jurisdiction’s HUD-approved consolidated plan. No certification is required for on-reservation
projects.55
Funding. The FY 2012 Notice of Funding Availability, published on the HUD website in
August 2012, provided approximately $1.9 billion for the Supportive Housing Program, the
Shelter Plus Care Program, and the Section 8 Moderate Rehabilitation for Single Room
Occupancy Program (collectively referred to as “Continuum of Care (CoC) Homeless Assistance
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Programs.”)56 Applications were due October 1, 2012. In addition HUD awarded $1.2 million in
FY 2012 to the Enterprise Foundation, for planning grants of up to $50,000 for tribal projects.
C.

Low-Income Housing Tax Credits

Recent Developments. For several decades, the low-income housing tax credit (LIHTC)
program57 was arguably the single most valuable federal program for the development of
affordable housing. Many tribes have successfully used LIHTCs to develop new units or to
rehabilitate existing units. Several rulings have facilitated the use of LIHTCs with IHBGs. In
2007, the IRS determined that certain rental assistance payments made under HUD’s IHBG
program are not “federal grants” for purposes of the LIHTC under Section 42 of the Internal
Revenue Code,58 and therefore would not reduce the eligible tax basis, which otherwise would
have resulted in decreased LIHTC funding for IHBG-assisted housing. Also in 2007, HUD
amended NAHASDA regulations to clarify that IHBG funds may be used for project-based or
tenant-based rental assistance, including in connection with LIHTCs.59
Beginning in 2008, many investors who had previously funded LIHTCs in Indian Country
abandoned the market as a result of uncertainly following the subprime mortgage crisis and
resulting economic recession. In February 2009, Congress passed the Recovery Act to respond to
a deepening nationwide recession. Among its many other provisions, the Recovery Act created
the Tax Credit Assistance Program (TCAP Program) and the Tax Credit Exchange Program
(Exchange Program) to address the absence of LIHTC private investment capital. These
programs helped maintain the program while the market recovered. By mid-2012, investors had
returned to the market.
What the Program Offers. Through this program, Congress encourages the development of
affordable housing by giving investors a credit against their income taxes in return for their
investment in projects that serve low-income families. Tax credits may provide as much as 70%
of the cost of new construction or rehabilitation. The equity contribution is not a loan that the
tribe or TDHE must repay. Instead, the investors are repaid by the U.S. Treasury when they take
credits against their taxes over a 10-year period. Under the LIHTC program, developers,
including tribes and TDHEs, are entitled to earn as much as 15% of the eligible project basis as a
developer fee. Because tribes and TDHEs typically are not profit-motivated, they often
contribute some or their entire development fee to the project. Developer fees can also be used to
cover professional fees (e.g., consultant, accountants, attorneys, etc.).
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Leveraging. LIHTCs can, and should, be combined with other financing sources to provide the
greatest benefit. Potential sources of financing that can be used with tax credits include
NAHASDA IHBG, NAHASDA Title VI guaranteed loan, HUD Section 184 guaranteed loans,
RD Section 515 loans, RUS water/sewer grant/loans, FHLB AHP, HOME funds, etc.
Whom does the program serve? The program is intended to encourage the construction or
rehabilitation of rental housing for low-income households. For purposes of the tax credit
program, a low-income household is one whose income is not more than 60% of Area Median
Income (AMI). Compliance is determined at the time a tenant moves into a unit. No tenant is
evicted for improving his or her economic circumstances. If the tenant is “income qualified”
upon move-in, the project remains in compliance. Gross rents, including utilities, may not exceed
30% of the maximum qualifying income based on 1.5 persons per bedroom. The program may
be used for multifamily or single-family housing. Single-family housing may be built as part of a
subdivision or as a scattered site.
Can the program be used for homeownership? The tax credit program is a rental program.
Tenants can, however, be given the opportunity to purchase their homes after the initial 15-year
compliance period for the amount of the debt, if any, associated with their unit. For a homebuyer
who perseveres, this is an excellent opportunity because the tax credits subsidize a large portion
of the construction costs, lowering the amount of debt.
What are the program requirements? Program requirements are strict. The project owner must
guarantee that the units are occupied by low-income families, consistent with the representations
made in the application, for the initial 15-year compliance period and for an additional 15 years
thereafter. The TDHE must answer to both the state housing agency, which is responsible for
assuring that the project complies with federal law, and to the investors, whose only return
comes in the form of tax benefits. The management of the project is typically in the hands of the
TDHE, though some owners choose to hire a management agent with tax credit experience. If
there is a violation of the program requirements (for example, the renting of a unit to an overincome person), the IRS may disallow a portion of the tax credits. In that event, the investors will
hold the TDHE, as general partner, financially responsible for their lost tax benefits. The TDHE
must prepare periodic reports for both the state agency and the limited partners, verifying
occupancy and income levels, and provide the limited partners with the tax forms they need to
claim the credits on their tax returns.
How is the project structured? The tribe, TDHE, or a related entity, forms a limited partnership
or limited liability company (LLC) in which the investors are limited partners of the partnership
or non-managing members of the LLC. The partnership or LLC must own the project so that the
limited partners (or non-managing members) can take advantage of the project credits as well as
other tax benefits, such as depreciation and loss deductions. The TDHE serves as the general
partner or managing member and retains overall management responsibility. The TDHE may
manage the project units so that, from a tenant’s perspective, the project differs little from any
other TDHE housing unit. If the units are on trust land, the tribe typically gives the TDHE (or the
limited partnership or LLC directly) a long term (at least 50 year) lease. The leasehold units are
assigned, or sub-leased, by the TDHE to the limited partnership or LLC.
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While the TDHE must commit to preserving the project for low-income tenants for at least 30
years, the investor limited partners or non-managing members will satisfy all of their legal
obligations during the initial 15-year compliance period. Once the 15-year compliance period
ends, the limited partnership or LLC agreement generally provides that the TDHE, or a related
entity, can buy out the interest of the investors, leaving the project again in the sole possession of
the TDHE.
How do I apply? Each state has a housing credit agency that accepts and scores applications and
allocates credits. An application fee must be paid upon initial application and again to reserve the
credit allocation. Scoring is based on the priorities set forth in the state’s qualified allocation plan
(QAP). Need is normally a major consideration in scoring tax credit applications. Because many
tribes have long waiting lists and a population that is geographically rooted in the reservation, tax
credit applications submitted by tribes are often very competitive. Because of the complexity of
tax credit applications, many tribes have engaged consultants to assist. Consultants are normally
paid from the developer fee that the tribe, or TDHE, earns.
Is it worth the trouble? The tax credit program has great potential to provide financing for
housing development in Indian Country and has already had an enormous positive impact in
many tribal communities. The TDHE must, however, have the management, accounting and
legal capability to administer the program and furnish the necessary compliance reports to the
IRS and the state housing agency. Tax credits require a major investment of time and effort.
D.

USDA Rural Development Programs

About Rural Development
The United States Department of Agriculture (USDA), particularly its Rural Development
mission area, offers many programs of great value to Indian Country. A basic understanding of
Rural Development’s structure is useful in taking advantage of its programs.
Rural Development is comprised of agencies within the USDA that assist rural communities,
including Rural Housing Service (RHS), Rural Business-Cooperative Service (RBS) and Rural
Utilities Service (RUS). The RHS includes rural housing programs as well as rural community
facilities programs. The RBS includes cooperative development and technical assistance, plus
other business development programs. The RUS offers water and sewer programs, as well as
broadband, telephone, and electric programs.
The Secretary of Agriculture, a cabinet officer, leads the USDA.60 Rural Development is led by
the Under Secretary of Agriculture for Rural Development,61 who reports to the Secretary.
Below the Under Secretary for Rural Development is a Deputy Under Secretary. The RHS, RBS,
and RUS programs each have an Administrator, who reports to the Under Secretary.62 Rural

60

Tom Vilsack, former governor or Iowa, was named Secretary of Agriculture in January 2009.

61

In 2012, the Under Secretary for Rural Development and Deputy Under Secretaries were Dallas Tonsager, Judith
Canales and Douglas O’Brien, respectively.
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Development’s National Office employs a Tribal Coordinator to educate Indian Country on RD
programs and promote their use by tribes and tribal members.63
In addition to the national administrators of RHS, RUS and RBCS, the President appoints a State
Director of Rural Development for each state. The State Directors oversee all three Rural
Development programs within their respective states. Each state has a USDA Rural
Development State Office, which coordinates Rural Development activities within the state and
exercises significant discretionary authority, as well as field offices to implement programs.
tribes and TDHEs should develop good relationships with their respective Rural Development
State Directors and state office personnel.
1.

Section 515 Rural Rental Housing Loans

What does the program offer? Under Section 515 of the 1949 Housing Act,64 RHS can make
loans to TDHEs at a 1% rate of interest for the development of new, or rehabilitation of existing,
low-income rental housing for families whose income does not exceed 80% of area median
income. Loans are approved at current interest rates but, upon project completion, the TDHE
signs an “Interest Credit and Rental Assistance Agreement,” reducing the interest rate to 1%.
While the loan is amortized over 50 years, the term is 30 years, at the end of which the loan may
be continued or RHS may require a balloon payment. Loans normally may not exceed $1
million. Loans may cover up to 100% of the development costs for non-tax credit projects. If the
program is used together with the low-income housing tax credit program, 95% of development
costs may be funded. Pursuant to Section 521 of the Housing Act of 1949, applicants may apply
for rental assistance in connection with a Section 515 application where the project targets very
low-income tenants (i.e., household income does not exceed 50% of AMI).
The Housing and Economic Recovery Act of 2008,65 made changes in the law that make the
Section 515 program especially valuable when used with low-income housing tax credits.
Previously, rules governing the tax credit program required that the amount of a Section 515 loan
be deducted from basis for purposes of calculating the tax credits available for a project,
decreasing the amount of equity that tribes could obtain. Under the HERA, deduction of Section
515 loans from basis is no longer required. As a result, tribes may be able to obtain 1% interest
Section 515 loans, plus rental assistance, without losing tax credit equity.
What does the program require? Section 515 program requirements resemble the requirements
typically applicable to a commercial real estate transaction. To secure the loan, the TDHE gives
RHS a mortgage in its leasehold in the property and executes a UCC-1 financing statement. The
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lease itself, as well as the mortgage, is recorded. Casualty insurance and title insurance (or
equivalent) is required.
How do I apply? RHS publishes a Notice of Funding Availability (NOFA) in the Federal
Register annually, usually in spring. For new construction, applications normally must be
submitted within sixty days following publication. TDHEs wishing to apply must contact the
State RD Office for further information and application materials. A TDHE that references the
Section 515 Program in its NAHASDA housing plan automatically receives points on its Section
515 application. The requirements for the application, published in the Code of Federal
Regulations, are complex. Additional information is available at https://www.offices.usda.gov.
Funding. Congress appropriated $22 million in FY 2012, which supports $64.5 million in
program loans.66 This is $5 million less than the amounts appropriated in FY 2010 and 2011.67
2.

Section 502 Rural Housing Direct Loans

What does the program offer? Under the Section 502 direct loan program,68 RHS provides loans
at below-market interest rates to home buyers whose household incomes do not exceed 80% of
AMI. Loans terms are up to 33 years and, for households with income less than 60% of AMI,
may extend longer. The program offers subsidies, based on the home buyer’s income, that reduce
the interest rate to as low as 1%. Although the monthly payment rises as the homeowner’s
income rises, the note rate establishes a cap on monthly payments. Loans may cover 100% of the
cost of purchasing a new or existing home, as well as costs of appraisal, title insurance and other
closing costs. Funds may also be used to repair or relocate a home, prepare a site, or provide
water and sewer facilities.
What does the program require of the home buyer? Home buyers must show that they are unable
to obtain financing from conventional sources on reasonable terms and can afford to repay the
loan. Generally, a low-income applicant’s repayment ability is demonstrated if principal, interest,
taxes and insurance do not amount to more than 29% of income and total monthly debt does not
exceed 41% of income. For low-income borrowers, the percentages are 33% and 41%. The home
buyer signs a note promising to repay the RHS loan at the “note rate” (a current rate of interest)
and gives RHS a mortgage on the home. As discussed above, actual monthly payments are
subsidized. The home buyer must agree to refinance the home if the home buyer is able. The
home buyer also enters into a retention agreement under which, when title is transferred to a
third party, the home buyer must repay the amount of the interest assistance or 50% of the value
of the appreciation of the home, whichever is less.
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What does the program require of the tribe? In order for tribal members living on trust land to
participate in this program, tribes must enter into a Memorandum of Understanding with the
USDA that provides for tribal court enforcement procedures, including foreclosure in the event
of default. The HUD/USDA/VA model lease, and mortgage foreclosure and eviction ordinances,
developed through inter-agency the “One-Stop” Mortgage Initiative, also satisfy RD
requirements.
What is the role of the TDHE? The individual, rather than the tribe or TDHE, applies for a
Section 502 loan at the local RD Office. The TDHE can facilitate the Section 502 loan process
by providing information and counseling to interested tribal members and by acting as
“packager,” putting together home specifications, assisting in the hiring of a general contractor
and helping to prepare applications. Section 502 permits the TDHE to receive a fee, funded from
loan proceeds, for these services to the borrower. Section 502 can also be used as part of a rentto-own program. Under this type of program, the TDHE develops and owns the homes initially,
using other financing programs. Over a period of 12-24 months, tribal members who would
otherwise not qualify for Section 502 loans create the necessary credit history through a program
of payroll deduction and credit counseling. Once qualified, members purchase their homes from
the TDHE with Section 502 mortgage loans.
Funding. Congress appropriated $42.5 million in FY 2012, which supports $900 million in
program loans,69 a cut from the $1.121 billion lending authority provided in FY 2010 and 2011.70
3.

Section 502/523 Mutual Self-Help Housing Program

What does the program offer? This program is a combination of the Section 502 Direct Loan
Program and the Section 523 Technical Assistance Grant Program.71 Section 502 provides the
assistance to the individual home buyers, as described above. Section 523 provides a grant to a
sponsor, including a tribe or TDHE, to provide technical assistance to the participating families.
The program contemplates the participation of five to ten families. The Section 523 grant covers
the TDHE’s personnel costs for a construction supervisor and a case worker; office expenses;
bookkeeping; purchase of tools; insurance; fees for training of grantee personnel, including
board members; and consulting, accounting and legal fees required to administer the grant. The
TDHE’s construction supervisor teaches the participants how to build their own, and each
other’s, homes. The home buyers learn building trade skills and, by investing “sweat equity” into
the home, reduce the cost of their home and the amount they must borrow. Home buyers are also
eligible for Section 502 down payment assistance, significantly reducing monthly debt payments.
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How does the program differ from the HUD “Mutual Help” program? The RHS Program differs
significantly from the pre-NAHASDA HUD Mutual Help Homeownership Opportunity Program
(HUD Program). Although there was a version of the HUD Program that allowed home buyers to
reduce the cost of their homes by helping to build them, this was not a requirement of the HUD
program commonly implemented in Indian Country. Instead of entering into a Mutual Help and
Occupancy Agreement (MHOA) with the housing authority, as was done under the HUD
program, the home buyer under the RHS program borrows money (albeit at a subsidized rate of
interest) and signs a mortgage and note. Monthly payments under the RHS program are based on
the amount of the loan and the rate of interest rather than a minimum monthly payment. The
homeowner takes legal title to the home immediately, subject only to the mortgage. Under the
HUD program, by contrast, the tribal member remained a renter until all payments were made,
typically after fifteen years. If the homeowner fails to make monthly payments under the Section
502 program, the lender may foreclose and evict the homeowner. Homes financed under the
RHS program are not part of the TDHE’s housing stock and the TDHE, though it plays a major
role during development, has no role in maintaining them once they are occupied.
What does the program require of the homeowner? The requirements for the homeowner in
connection with the direct loan from RHS are summarized in the section relating to the Section
502 Direct Loan Program. Participants must have acceptable credit, although RHS will not apply
standards as stringent as those of a commercial lender. In addition, the participating family is
expected to perform 65% of the labor associated with construction of the home. Forty percent of
the participating families must have income at or below 50% of AMI.
What does the program require of the tribe? In order for tribal members living on trust land to
participate in this program, tribes must enter into a Memorandum of Understanding with the
USDA that provides for tribal court enforcement procedures, including foreclosure in the event
of default. The HUD/USDA/VA model lease, and mortgage foreclosure and eviction ordinances,
developed through inter-agency the “One-Stop” Mortgage Initiative, also satisfy RD
requirements.
What does the program require of the TDHE? The TDHE must identify the families who will
participate, explain the program to them, help families locate sites, assist in developing house
plans and obtain cost estimates, help families prepare loan applications, supervise and train
families in home construction, and generally oversee the project. The TDHE also coordinates the
bidding for the aspects of the construction that require professionals, such as foundation laying
and certain electrical and plumbing work. Rather than apply for assistance directly, a TDHE can
also partner with an off-reservation applicant to administer the grant and provide related services
while the TDHE focuses on identifying and assisting potential home owners.
How do I apply? RHS publishes a Notice of Funding Availability (NOFA) annually, usually in
spring, in the Federal Register. TDHEs wishing to apply must contact the State RD Office for
further information and application materials. Additional information is available at
https://www.offices.usda.gov. Funding is limited and applications are scored competitively.

36

Funding. For FY 2012, Congress appropriated $5 million for section 523 land development loans
and $30 million for grants and contracts.72
4.

Section 502-Based Guaranteed Loan Program

What does the program offer? In addition to the Direct Loan program described above, Section
50273 also authorizes RD to guarantee 30-year, fixed-rate mortgage loans made by commercial
lenders to low- and moderate-income homebuyers for new construction or repairs of an existing
home. The Section 502 guarantee is not available for multifamily housing and, unlike the HUD
Section 184 guarantee program, is available only to individuals, not to tribes or TDHEs. A
guaranteed loan may provide up to 100% loan-to-value financing, enabling tribal members who
lack funds for a down payment to purchase a home. Guaranteed loan proceeds may also be used
to purchase and prepare sites and provide water and sewage facilities. Depending upon
availability of funds, RHS may also provide payment subsidies to eligible borrowers, effectively
reducing the rate of interest on their guaranteed loans and lowering their monthly debt payments.
Whom does the program serve? The program is intended for moderate-income families whose
household income does not exceed 115% of the AMI who are without adequate housing and are
unable to obtain financing at reasonable rates from conventional lenders.
What does the program require? In order for tribal members living on trust land to participate in
this program, a tribe must enter into a Memorandum of Understanding with the USDA that
provides for tribal court enforcement procedures. Generally, prospective homeowners must show
that they are unable to obtain mortgage credit through conventional financing without a
guarantee from RHS. Borrowers must be able to afford mortgage payments, taxes and insurance,
which may not exceed 29% of gross income. Total debt may not exceed 41% of gross income.
How do I apply? The borrower must first negotiate the terms of a loan with a private lender. The
lender then applies to the local office of RHS for the loan guarantee. Additional information is
available at https://www.offices.usda.gov.
Funding. This program is funded from guarantee fees paid by lenders. In FY 2012, RD was
authorized to guaranty up to $24 billion in loans,74 unchanged from FY 2011.75
5.

Section 504 Home Repair Grant/Loan Program

What does the program offer? This Section 504 program76 makes funds available to very lowincome families (i.e., household income is not more than 50% of AMI) who own and occupy a
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dwelling in need of repairs. Funds may be used to improve or modernize a home or to remove
health and safety hazards. The loan has a 1% interest rate and may be repaid over 20 years. The
maximum loan amount is $20,000. Grants up to $7,500 are available only to homeowners who
are at least 62 years old and cannot repay a loan.
What does the program require? For loans of more than $7,500, a mortgage is required. Title
insurance is required if the loan exceeds $7,500. If a home is sold within three years, RHS has
the right to recapture the amount of the grant. Water and sewage work must meet RHS standards.
Otherwise, work must meet local codes and standards but need not meet RHS code requirements.
How do I apply? Individuals apply with the local RHS office. The TDHE, however, can assist by
providing information and helping to prepare applications. Additional information is available at
https://www.offices.usda.gov.
Funding. The program was funded at $39.5 million in FY 2012, including $10 million for loans
and $29.5 million for grants, respectively.77
6.

Section 533 Housing Preservation Grants

What does the program offer? The Section 533 Housing Preservation Grant (HPG) Program78
provides grant funds to help very low and low-income homeowners repair and rehabilitate their
homes and to help rental property owners, including tribes and TDHEs, repair and rehabilitate
their units, provided such units are made available to very low and low-income persons. The
grantee enters into a one- or two-year grant agreement with RHS. Points are awarded based on
the percentage of very low-income persons to be assisted, the amount of other funds used,
administrative capacity, the remoteness of the location, and the extent to which the proposal is
likely to alleviate overcrowding,
How do I apply? RHS publishes a Notice of Funding Availability in the Federal Register. The
application is typically due 60 days after publication. Applicants should contact the local office
to receive application materials. Grants are scored competitively in accordance with federal
regulatory criteria. Additional information is available at https://www.offices.usda.gov.
Funding. For FY 2012, a total of $4,167,178, including funds carried over, was available for the
Section 533 program.79
7.

Section 538 Guarantee Program

What does the program provide? Unlike the Section 502 Program, which serves only
homeowners, the Section 538 Program80 finances the construction, acquisition, or rehabilitation
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of new and improved multifamily housing for low- and moderate-income households (i.e.,
incomes do not exceed 115% of area median income). A nonprofit developer, such as a TDHE,
must first negotiate the terms of the loan with a private lender, which then applies for a
guarantee. RHS guarantees 90% of the total development cost and will not pay more than 90% of
the outstanding principal and interest in the event of default. For at least 20% of the loans
guaranteed, RHS also offers interest credits to reduce the loan interest rate, but such reduction
may not be lower than the applicable federal rate.
What does the program require? The lender must pay a 1% guarantee fee. There is also a flat
application fee of $2,500 following proposal approval. Selection criteria include (1) size of
population; (2) neediness (based on median income); (3) partnering and leveraging with local
communities; (4) interest rate, with maximum points for interest rates that are not more than 50
basis points over the 30-year U.S. Treasury rate; (5) percentage of three to five bedroom units in
the project; (6) location on tribal lands; and (7) a long commitment to low-income housing, as
evidenced by long-term amortization.
How do I apply? RHS publishes a Notice of Funding Availability in the Federal Register
annually. Applications are ranked and scored competitively under federal regulatory criteria.
Once a NOFA response proposal is accepted, there is an application fee of $2,500.
Funding. $130 million in lending was authorized in FY 2012,81 a return to FY 2010 funding
levels after a sharp cut in FY 2011.82
8.

Rural Utilities Service (RUS) Water and Environmental Program

What does the program offer? This program83 provides grants and below-market loans to public
bodies, including tribes, as well as nonprofit corporations and associations in areas with a
population of less than 10,000, that have the legal authority to own, construct, operate and
maintain the proposed facility. Funds may be used for water and waste disposal facilities,
including water lines, pumping stations, wells, storage tanks, and sewage treatment facilities.
Recently, these grants have averaged $663,190, which is approximately 20% of the average costs
of the projects funded.
What are the program limitations? Up to 75% of project costs may be covered by a grant where
the median income in the service area is below either 80% of the state nonmetropolitan median
income or below the federal poverty line. Where the income in the service area is between 80%
and 100% of AMI, the maximum grant is 45% of project costs. Grants are not available where
the median income in the service area exceeds 100% of the state nonmetropolitan median
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income. Where funds are required to alleviate health risk, funds for tribes can fund 100% of
project costs, up to $1 million per project.84
What are the loan rates? Loan rates depend on the income levels of the tenant population served
and are published quarterly. As of January 2010, the rate was 2.375% for poverty line projects
(i.e., median household income of service area is below the poverty line or below 80% of the
statewide nonmetropolitan median), 3.25% for intermediate projects (median household income
of service area is not more than 100% of the statewide nonmetropolitan median), and 4.0% for
market projects.
What does the program require? RUS normally requires that a loan to a tribe or TDHE be
structured as a bond. Security, in the order of RD’s preference, will be (1) the full faith and credit
of the borrower when the debt is evidenced by general obligation bonds; and/or (2) pledges of
taxes or assessments; and/or (3) pledges of facility revenue. When it is the customary financial
practice in the State, liens will be taken on the borrower’s interest in land, easements, rights-ofway, water rights, water purchase contracts, water sales contracts, sewage treatment contracts,
and similar property rights, including leasehold interests, used or to be used in connection with
the facility. A closing transcript, consisting of various agreements, resolutions, certificates, and
bond counsel opinion, is required. The RUS bond requirements are not as onerous as the
requirements for issuance of most municipal bonds.
Special Consideration Under SUTA. The 2008 Farm Bill amended the Rural Electricity Act to
add the “Substantially Underserved Trust Area (SUTA)” initiative.85 Tribal trust lands fall
within the scope of trust lands covered by Section 306F. The SUTA initiative gives the Secretary
of Agriculture certain discretionary authority in connection with electric, water and waste, and
telecommunications, and broadband utilities programs. Specifically, the Secretary may
(1) Make available to qualified applicants financing with an interest rate as low as two
percent;
(2) Extend repayment terms;
(3) Waive (individually or in combination) non-duplication restrictions, matching fund
requirements, and credit support requirements from any loan or grant program
administered by RUS; and
(4) Give the highest funding priority to designated projects in substantially underserved
trust areas.86
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Under SUTA regulations, an “underserved” trust area is “an area or community lacking an
adequate level or quality of service in an eligible program, including areas of duplication of
service provided by an existing provider where such provider has not provided or will not
provide adequate level or quality of service.”87 A “substantially underserved” trust area means
“a community in trust land with respect to which the Administrator determines has a high need
for the benefits of an eligible program.” Applications for special consideration under the SUTA
rules must be made to the RUS Administrator, to whom the Secretary has delegated is authority.
How do I apply? An application is made to the local RD office in two steps. The initial
application is intended to determine whether a project meets basic program requirements,
justifying a full application. RUS personnel will consult with tribes to evaluate the eligibility of a
particular project. Once basic eligibility is determined, a second series of application documents
is required.
Funding. For FY 2012, $846.6 million was made available for direct loans, an additional $62.8
million in loan guarantee authority and $363 for regular program grants. Additionally $15.8
million in grants was legislatively mandated to benefit federally recognized tribes through the
306C. In FY 2012 an additional $13.2 million was legislatively mandated to benefit Hawaiian
Homelands and $38.9 million was made available through the Rural Alaska Village Grant
program.88
9.

Community Facilities Program

What Does the Program Offer? The Community Facilities Program89 is a grant/loan program
administered by the Rural Housing Service of Rural Development. Program funds may be used
for “essential community facilities,” including, but not limited to facilities for (1) fire, rescue,
and public safety; (2) health services; (3) community, social, or cultural services; and (4)
transportation facilities such as streets, roads and bridges, and other facilities that fall within the
broad definition. Grants may be used to acquire land needed for a facility, pay necessary
professional fees, and purchase equipment required for its operation. Eligible applicants for
community facilities grants are public bodies, including tribes, as well as nonprofit corporations
and associations, that have the legal authority to own, construct, operate, and maintain the
proposed facility.
What are the grant limitations? The amount of grant assistance must be the minimum amount
sufficient to provide for facility operation and maintenance, reasonable reserves, and debt
repayment. Grants may be made up to 75% of the cost of developing essential community
facilities. Recent grants have averaged $29,916, or 7% of the average project costs. For the loan
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component of the program, which may also be a guarantee of a third-party loan, interest rates are
similar to those under the RUS utilities program. The maximum loan term is 40 years. Bonds or
notes pledging revenues are accepted as security if they meet statutory requirements. Tax-exempt
notes or bonds may be used to secure direct loans but cannot be used for guaranteed loans.
How do I apply? There is no application round for the Community Facilities Program.
Applications are accepted at any time. Applicants file a pre-application with supporting
information to the RD field office, which reviews the package for completeness, applicant
eligibility, and project eligibility. The RD field office submits a copy of the application package
to the RD state office with a letter of recommendation. If the State office deems the application
eligible, the Rural Development field office provides the applicant with the necessary forms and
instructions for filing a complete application including, for example, Form SF 424, a preliminary
architecture report, a financial feasibility report, and environmental information. If the project is
small, the architectural and financial feasibility reports may not be required.
Funding. For FY 2012, $1.3 billion was available to fund direct loans and $192 million to fund
loan guarantees.90
E.

Federal Home Loan Bank Programs

1.

Affordable Housing Program (AHP) Subsidy

What is the Federal Home Loan Bank (FHLB)? There are twelve regional FHLBs nationwide,
each responsible for a particular territory. They are located in Chicago (Wisconsin and Illinois);
Indianapolis (Michigan and Indiana); Des Moines (Minnesota, the Dakotas, Iowa, and Missouri);
Seattle (Montana, Wyoming, Idaho, Utah, Oregon and Washington); Topeka (Nebraska, Kansas,
Oklahoma and Colorado); San Francisco (California, Nevada and Arizona); Dallas (southern
states from Mississippi to New Mexico); Atlanta (southern coastal states from Alabama to
Maryland); Pittsburgh (Pennsylvania, Delaware and West Virginia); New York City (New York
and New Jersey); Cincinnati (Ohio, Kentucky and Tennessee) and Boston (New England). The
FHLBs promote housing finance and community development by providing low-cost funding
and other services to member financial institutions.
General Overview. The Affordable Housing Program (AHP)91 offers subsidies, essentially
grants, for both rental and homeownership programs. Regional FHLB have the option of using
AHP subsidy for revolving loan funds and loan pools. Each regional FHLB is required to publish
its “AHP Implementation Plan” on its website, describing its program requirements relating to
income standards, competitive application program requirements, homeownership set-aside
programs, revolving loan funds (if applicable), loan pools (if applicable), monitoring
90
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requirements and retention agreement requirements. Tribes and TDHEs interested in the program
should review the AHP Implementation Program of the relevant regional FHLB.
What does the rental program offer? The AHP provides subsidies (grants), typically in the range
of $200,000-$500,000 for the purchase, construction and/or rehabilitation of rental housing, at
least 20% of the units of which will be occupied by and affordable for very low-income (not
more than 50% of AMI) households. Rents may not exceed 30% of adjusted household income.
The AHP gives priority to housing sponsored by nonprofits, states or political subdivisions of
states, local housing authorities or state housing finance agency. In practice, AHP is often
awarded to projects that have been allocated low-income housing tax credits.
What does the homeownership program offer? The AHP subsidy may be used to finance the
purchase, construction, or rehabilitation of an owner-occupied project by or for very low-income
or low- or moderate-income households. The program can be used to fund a down-payment
assistance program. A household must have an income meeting the income targeting
commitments in the approved AHP application at the time it is qualified by the project sponsor
for participation in the project. The member bank must ensure that the home is subject to a deed
restriction or other enforceable retention agreement requiring that, during the five-year retention
period (1) the regional bank be given notice of any sale or refinancing of the unit occurring prior
to the end of the retention period, (2) in the case of a sale or refinancing of the unit prior to the
end of the retention period, the AHP subsidy be repaid based on pro rata formula unless certain
conditions are met.
What does the rental program require? The AHP grantee agrees to retain the project as
affordable housing for at least five years from closing in the case of homeownership units or 15
years from completion in the case of rental units. The grantee must repay the subsidy amount if
the agreement is violated. Reports to FHLB must be filed periodically by the sponsoring member
bank and the owner (TDHE in the case of rental housing).
What does the homeownership program require? The AHP grantee agrees to retain the project as
affordable housing for at least five years from closing of the mortgage loan. The grantee must
repay the subsidy amount if the agreement is violated. Reports to FHLB must be filed
periodically by the sponsoring member bank and the owner. For first-time homebuyers,
homeownership counseling is mandatory.
How do I apply? The entities involved in an AHP application include (1) the regional FHLB,
which scores applications and makes awards, (2) the member bank, which makes the application
to the regional FHLB of which is a member, and the (3) project sponsor, which has an ownership
interest in the project and is involved in development and management, in the case of a rental
project, or provides financing to individuals in the case of the homeownership program. The
Tribe or TDHE typically acts as sponsor. The Tribe must identify a bank that is a member of the
regional FHLB and work with the bank in the preparation of the application. Often, the sponsor,
or the sponsor’s consultant, plays a major role in the preparation of the application. The websites
of the regional FHLBs list the banks within each area that are FHLB members. Most regional
FHLBs have two application rounds annually. See regional FHLB websites for more
information.
The AHP application must establish (1) need, including a complete description of proposed
sources and uses of funds, (2) a project budget, which must reflect reasonable project costs, (3)
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developmental feasibility, based on development budget, market analysis, project sponsor
experience and other factors, (4) operational feasibility of rental projects, as demonstrated by the
project’s operating pro forma. Donation of land for less than fair market value, sponsorship by a
tribe, and reservation of at least 60% of project units for families with income not exceeding
50% of AMI are both positive scoring considerations that often favor tribal applications.
Community Investment Program92

2.

What does the program offer? Each regional FHLB is required to establish a program to provide
funding to member banks to undertake community-oriented mortgage lending in targeted areas.
Community-oriented mortgage lending includes below-market loans to families earning less than
115% of area median income for the purchase or rehabilitation of homes. CIP funds may also be
used to finance commercial and economic development projects that benefit low- and moderateincome families. Indian areas, as defined under NAHASDA, meet the CIP definition of a
“targeted area” eligible for CIP funds.
The interest rate advantage of the CIP program with respect to a particular project depends on
several factors. The regional FHLBs borrow from Wall Street and, based on their status as
government-sponsored entities, obtain a lower rate of interest than most banks. The rate that the
regional FHLBs charge their member bank is normally slightly marked up and the member bank,
in turn, typically marks up the loan to its customer. The net interest rate advantage to the
customer (e.g. a tribe or TDHE) may or may not be significant. In pursuing sources of financing,
however, tribes and THDEs should be mindful of the program and explore it potential
advantages.
How do I apply? Unlike the AHP, the CIP is not a competitive program. A CIP application and
application for an advance can be made at any time. The application is relatively simple. A tribe
or TDHE wishing to take advantage of the program must work with a bank that is a member of
the regional FHLB. The member bank applies to the regional FHLB for the funds. The Tribe or
TDHE, as borrower, must demonstrate that the project being financed meets program eligibility
requirement. Each regional FHLB is required to appoint a community investment officer to
implement community lending and affordable housing advance programs. Interested tribes and
TDHEs should contact the community investment officer in their region.
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3.

Down Payment Assistance Set-Aside Programs

What does the program offer? Federal regulations provide that regional FHLBs may establish
non-competitive set-aside programs to assist low and moderate income homebuyers, especially
those purchasing a home for the first time.93 Each of the regional FHLBs has established such a
program. Examples include the Downpayment Plus Program offered by FHLB Chicago, Seattle
FHLB’s Homestart Program, Topeka FHLB’s Rural First-Time Homebuyer Program and San
Francisco FHLB’s Homeownership Set-Aside Program.
FHLB Homeownership set-aside programs typically provide grants (from $5,000-$15,000,
depending on the regional program) to low- and moderate-income borrowers (i.e., with adjusted
incomes up to 80% of AMI) to cover down payment, closing costs, homebuyer counseling and
up to two months of principle, interest, taxes and insurance (PITI). The program may be used in
connection with conventional as well as government mortgage loan programs and can be
combined with federal, state and local grants. It may not, however, be combined with an AHP
competitive program subsidy.
What does the program require? The tribal member borrower must identify a lender that is a
member of the regional FHLB. The lender takes a mortgage on the principal loan and a junior
mortgage to secure the down payment grant. The grant is forgiven over a five-year period. If the
borrower sells the home at a profit within five years, the home buyer must repay a pro-rata share
of the grant. Most programs require a matching contribution by the homebuyer and pre-purchase
homebuyer counseling.
How do I apply? After negotiating the purchase of a home, the home buyer contacts an FHLB
member bank and applies for a first mortgage. The FHLB member bank determines income
eligibility, arranges with the program administrator to reserve the grant funds, assures that the
home buyer completes home buyer counseling and disburses funds at closing. Tribe and TDHEs
that have established home ownership agencies can help members access the program.
F.

BIA HIP Program

What does the program offer? The Bureau of Indian Affairs (BIA) Housing Improvement
Program (HIP)94 provides grants to repair, renovate, replace or provide housing for the neediest
Indian families. HIP grants may be for interim improvements (up to $2,500), repairs and
renovation (up to $35,000) or replacement of housing (sufficient for a “modest dwelling”). The
program is administered by the BIA in cooperation with tribal governments or by a tribal
government through a Pub. L. No. 93-638 contract or self-governance contract. The program is
coordinated with the Indian Health Service’s (IHS) Sanitation Facilities Program, which provides
water and wastewater facilities for HIP homes.
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Who is eligible? A member of a federally-recognized tribe who lives in an approved tribal
service area is eligible if (1) household annual income does not exceed 125% of poverty income
guidelines; (2) present housing is substandard; (3) he or she has not received assistance after
October 1, 1986 for repairs, renovation, replacement, housing or down payment assistance; (4)
the present home was not acquired through a federal housing program, such as the Housing Act
of 1937 or NAHASDA; (5) he or she is without alternative housing assistance; and (6)
ownership requirements are met. In order to receive a grant for repairs and renovation, the
program participant must either own the home or have a leasehold extending 25 years beyond the
grant date.
How do I apply? The individual tribal member applies by filing an application form, together
with documentary evidence of membership, household income and land tenure. Applications are
then ranked by the HIP Servicing Office according to need. The Servicing Office determines
what work should be done on the home and coordinates with the IHS with regard to funding for
sanitation facilities. The Servicing Office also selects contractors and manages the project. Fund
are allocated based on information provided by tribes to their regional BIA offices based on a
competitive process that takes into account the number of members who meet age, income,
disability and family size criteria.
Future or the Program. The Bush administration attempted to end the HIP on the ground that it
was an unnecessary duplication of the NAHASDA program but the program survives. The 2012
Interior Department Appropriations authorizes continued funding of the program.95
G.

Indian Health Service Housing Sanitation

What does the program offer? The IHS may, in cooperation with Indian governments, provide
grants, as well as technical, engineering and construction management services, for the
installation of sanitation facilities for Indian homes, communities and lands.96 Sanitation
facilities include both water supply and waste disposal facilities. In addition to grant funds, IHS
provides technical assistance free of charge. Engineering services, including preparation of
specifications, contracts, drawings, inspections, etc., are furnished for a fee equal to 2% to 5% of
the project cost. A project may be administered directly by IHS or by a tribe under contract with
IHS.
What are the program limitations? Funding is generally limited to (1) homes built or renovated
with funds provided under the BIA HIP (see previous section) or (2) non-HIP homes that have
been built or renovated within the past funding year or the previous year. HIP-related projects
generally are given priority. A sanitation deficiency program addresses sanitation problems at
older homes but funding is limited and the program is competitive. Currently, program funds
may not be used in connection with homes built with NAHASDA funds. Although the program
is not competitively scored, the funds appropriated for the program each year are limited and IHS
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uses its discretion in allocating funds to provide the greatest benefit. Because IHS funding is
sometimes insufficient to fully fund a project’s sanitation facilities, it may be necessary to
combine IHS grants with other programs, such as the RUS Water and Waste Facility Program
(described above), a private loan, bond or tribal contribution.
How do I apply? Unlike the RUS Water and Waste Facility Program, the IHS Program has no
detailed application requirements prescribed by federal regulation. A tribe or TDHE need only
contact the local IHS Office to apply for funds. Subject to IHS priorities based on need, funds are
allocated on a first-come, first-serve basis, based on priority list.
Funding. For FY 2012, Congress appropriated $441 broadly for “construction, repair,
maintenance, improvement, and equipment of health and related auxiliary facilities, including
quarters for personnel; preparation of plans, specifications, and drawings; acquisition of sites,
purchase and erection of modular buildings, and purchases of trailers; and for provision of
domestic and community sanitation facilities for Indians”97

97

125 Stat. 1028; Pub. L. 112–74

47

H.

Tax-Exempt Bonds

What does the program offer? Under the Indian Tribal Government Tax Status Act of 1982,98
Indian tribes have the ability, like states and municipal governments, to issue an unlimited
amount of tax-exempt bonds to finance projects relating to essential government functions, such
as schools, roads, and water systems. Tribal subdivisions, including TDHEs, to which tribes have
delegated essential governmental functions, may apply to the IRS for the same authority and
many have done so.
Tribal Economic Development Bonds. In February 2009, Congress enacted the American
Recovery and Reinvestment Act99 in response to the country’s economic recession. The Act
greatly expands the authority of tribes to issue tax exempt bonds by authorizing the Secretary of
the Treasury, in consultation with the Secretary of the Interior, to allocate up to $2 billion in
Tribal Economic Development Bonds (TEDBs). Previously, tribes could issue bonds only for
essential governmental functions, which the IRS had construed narrowly. Now, tribes that
receive an allocation of TEDBs can issue bonds on the same basis as state and municipal
governments. Bonds cannot, however, be issued to finance gaming facilities. In addition to
expanding tribal tax exempt bond authority beyond “essential government functions,” the
TEDBs also permit tribes to issue qualified private activity bonds tax exempt. Qualified private
activity bonds include bonds to finance residential rental projects that are privately owned,
provided income limitations are satisfied. TEDBs would also permit tribes, for the first time, to
issue tax exempt qualified mortgage bonds to finance home purchases for members.
What Are the Advantages of Bonds? Bonds are a borrowing device. The tribe sells the bonds,
which represent its promise to repay the loan at a fixed interest rate. Because bondholders do not
pay federal income tax on the interest they earn, they are willing to accept a lower interest rate
than that offered by a nonexempt bond, reducing the tribe’s borrowing costs. Bonds can often be
repaid over a longer period of time than bank loans. Borrowing through bond issuance may be
combined with other financing sources.
What are the program limitations? When using their pre-2009 authority under the Tribal
Governmental Tax Status Act, tribes (or their political subdivisions) can issue tax exempt bonds
only if substantially all (at least 90%) of the proceeds are used for “essential government
functions” customarily provided by state or local governments. Bond proceeds may be used to
finance facilities owned and operated by a tribal government for the general benefit of tribal
members, including housing projects, schools, health care facilities, water, sewer, police and fire,
convention halls, administration buildings, child welfare, drug and alcohol treatment centers, etc.
Bonds may not be used to finance purely commercial enterprises, although they may be used to
support infrastructure, such as roads, water and sewer facilities, that tangentially benefit
commercial enterprises. As described above, tribes’ tax exempt bond authority is greatly
expanded if TEDBs are used. TEDBs, however, require an allocation from the Secretary of the
Treasury.
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How do bonds work? Typically, the tribal government, TDHE or a tribally chartered corporation
or utility issues the bonds, collects the proceeds, applies them to the project and takes
responsibility for repayment to the bondholder, often over a period of 30 years. Potential
purchasers of a tribe’s bonds include local banks or the RD Office of the USDA. For a larger
bond issue, a securities underwriter can arrange a public sale of the bonds. Because the bonds
represent a loan to the tribe, a tribe’s creditworthiness will affect its ability to sell bonds.
What are the costs? The issuance of bonds is a complex process and requires significant
investment of time and money. Therefore, the savings that a tribe can realize over the long term
should be weighed against the costs of issuance. Smaller bonds may not make sense because,
although the tribe receives a favorable rate of interest, the transaction costs (amount of time,
attorneys’ fees, bank fees, etc.) offset any savings.
The Future of TEDBs. The $2 billion in TEDB authority approved by Congress in the ARRA had
been fully allocated in spring 2011. Tribes that received allocations were required to issue bonds
not later than December 31, 2011. Unfortunately, many projects ultimately did not go forward
and a large percentage of the $2 billion bond authority was returned to the Treasury Department.
In December 2011, the Treasury Department published its “Report and Recommendations to
Congress regarding Tribal Economic Development Bond provision under Section 7871 of the
Internal Revenue Code”100 and recommended that the TEDB program be made permanent.
I.

State Housing Programs Under the Federal HOME Program

About Home Funds. The HOME program, created by Title II of the National Affordable Housing
Act of 1990 (“Cranston-Gonzalez Act”)101 is the largest Federal block grant to state and local
governments for housing for low-income households. Its primary purpose is to expand the supply
of decent and affordable housing, with primary attention to rental housing, for very low-income
and low-income Americans. Other purposes identified by Congress include promoting rental
assistance as a means of making housing more affordable, expanding the capacity of nonprofits
to develop and manage affordable housing, increasing the investment of private capital in
affordable housing, and assisting low-income families in acquiring the skills to become
responsible homeowners and tenants.
Uses of HOME Funds. HOME funds can be used for wide range of affordable housing-related
purposes, including acquisition, rehabilitation, and new construction, tenant-based rental
assistance, administrative and planning costs, and operating expenses of CHDOs. HOME funds
may be used to assist multi-unit projects. Assistance may be in the form of loans, deferred
payment loans, grants, equity investments, interest subsidies, guarantees of third-party loans and
other forms of assistance approved by HUD. The American Dream Downpayment Initiative
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provides for down payment assistance to first-time homebuyers on terms similar to the program
offered by the regional FHLBs.
How Funds Are Distributed. Congress appropriates funds to “participating jurisdictions,” also
sometimes called “PJs.” All states are PJs and municipalities may also qualify based on a
formula. Each PJ must submit a Consolidated Plan together with its application to HUD. The
Consolidated Plan describes the PJ’s goals for community planning and housing development
programs funded under 17 specified HUD programs, HOME, and its strategy for achieving
stated goals and serves as a basis for measuring performance. Under the program, HUD
establishes a HOME Investment Trust Fund for each PJ, which provides a line of credit for
investment in affordable housing. Program revenue flows back into the trust fund for
reinvestment in affordable housing.
Community Development Housing Organizations. Participating jurisdictions must allocate 15%
of their HOME funds to projects developed, sponsored, or owned by Community Development
Housing Organizations (CHDOs), nonprofit, 501(c)(3) entities that satisfy requirements set forth
in federal regulations. Public bodies, such as tribes or TDHEs, do not qualify as CHDOs but
could form a CHDO, provided no more than one-third of the CHDO’s board members are
officials or employees of the tribe.
Strategic Considerations. Indian Country has traditionally been underserved by state HOME
programs. State housing agencies often mistakenly believe they have no obligation to serve
Indian Country because tribal members’ needs are served by the federal government. Moreover,
NAHASDA expressly eliminated a previous Indian Country set aside of HOME funds; leading
some states to conclude, incorrectly, that tribes were ineligible for the state HOME programs. In
reauthorizing NAHASDA in 2008, Congress clarified that NAHASDA does not prevent tribes or
TDHEs from receiving funds from programs funded under the Home Investment Partnerships
Act. 25 U.S.C. § 509. HOME regulations, 42 C.F.R. § 92.201(b)(5) provides that a state “may
fund projects on Indian reservations located within the State provided that the State includes
Indian reservations in its consolidated plan.”
Tribes and TDHEs should review their states’ Consolidated Plans and meet with state housing
officials to learn about their programs and educate state officials concerning the acute housing
needs of Indian Country. Many states, once properly informed, have become enthusiastic
supporters of Indian Country affordable housing. Tribes should also consider forming CHDOs to
supplement the housing activities of their TDHEs.
Funding. For FY 2012, Congress appropriated $1 billion,102 a $600 million decrease from FY
2011.103
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PART FOUR: THE LEGAL ENVIRONMENT:
WHAT YOU NEED TO KNOW ABOUT INDIAN LAW
I.

TRIBAL AUTHORITY

A.

Tribes Are Sovereign Governments, Not State Subdivisions, Corporations or
Nonprofit Organizations

The status of Indian tribes within the American political system is complex. As the United States
Supreme Court recently expressed it in Plains Commerce Bank v. Long Family Land and Cattle
Company, “[f]or nearly two centuries now, we have recognized Indian tribes as distinct,
independent political communities,… qualified to exercise many of the powers and prerogatives
of self-government….We have frequently noted, however, that the sovereignty that the Indian
tribes retain is of a unique and limited character. It centers on the land held by the tribe and on
tribal members within the reservation…. As part of their residual sovereignty, tribes retain power
to legislate and to tax activities on the reservation, including certain activities by
nonmembers.”104
Historically, the scope of tribal sovereignty has expanded and contracted in accordance with
theories in fashion in Congress or at the United States Supreme Court. In recent years, the Court
has sought to restrict tribal authority over nonmembers except under certain extraordinary
situations or in cases where nonmembers have explicitly or implicitly consented. For purposes of
Indian housing development, it is sufficient to understand that tribes possess some of the same
attributes as states. They provide governmental services to members, enact laws, and enjoy
immunity from suit.
B.

Indian Country Defines Tribal Territorial Jurisdiction

The key operative term for jurisdictional purposes is “Indian Country.” As the Supreme Court
has affirmed, “[g]enerally speaking, primary jurisdiction over land that is Indian Country rests
with the Federal Government and the Indian Tribe inhabiting it, and not with the States.”105
“Indian Country” includes “(a) all land within the limits of any Indian reservation under the
jurisdiction of the United States government, notwithstanding the issuance of any patent, and
including rights-of-way running through the reservation, (b) all dependent Indian communities
within the borders of the United States whether within the original or subsequently acquired
territory thereof, and whether within or without the limits of a state, and (c) all Indian allotments,
the Indian titles to which have not been extinguished, including rights-of-way running through
the same.”106
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The Supreme Court has held that “the test for determining whether land is Indian Country does
not turn upon whether that land is denominated ‘trust land’ or ‘reservation.’ Rather, we ask
whether the area has been ‘validly set apart for the use of the Indians as such, under the
superintendence of the Government.’”107 Thus, lands taken into trust by the Secretary of the
Interior pursuant to Section 5 of the Indian Reorganization Act,108 if not formally declared to be
reservations, are generally considered informal reservations and, as a consequence, Indian
Country.109
C.

Tribes and Tribal Agencies Are Immune From Suit

Like the United States and the individual states, Indian tribes, based on their inherent sovereign
authority, have immunity from suit absent a clear waiver by the tribe or Congress.110 Tribal
sovereign immunity extends to a tribe’s business subsidiaries, whether on or off-reservation.111
Courts have generally acknowledged that tribal subdivisions, including tribal housing authorities,
also enjoy sovereign immunity.112 AMERIND, a risk pool of tribal housing authorities chartered
by the Secretary of the Interior pursuant to Section 17 of the Indian Reorganization Act, provides
insurance to many tribal housing authorities. In 2011, the Eighth Circuit Court of Appeals ruled
AMERIND, shared the sovereign immunity of its charter tribes.113
The immunity of tribal housing authorities, theoretically beyond debate, is complicated by the
HUD 1976 model housing ordinance114 adopted by many tribes, which empowers tribal housing
authorities to “sue and be sued.” While most courts agree that the “sue and be sued” clause only
authorizes waivers of immunity by contract, several courts have construed it as a blanket waiver of
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immunity.115 For those tribes operating under the model ordinance, any doubt regarding the
housing authority’s sovereign immunity can easily be resolved by amending the ordinance to
provide that waivers may be granted only by housing board resolution and only with respect to
particular transactions.
The immunity of tribes means that contracts are not enforceable by lawsuits against tribes and
tribal housing authorities in the absence of a waiver of immunity. There is no “magic” language
required for an effective waiver of sovereign immunity. Normally, a contract provision for
dispute resolution that includes judicial enforcement and designates the court or courts that can
hear the dispute will be an effective waiver.116
D.

Tribal Law Generally Controls in the Absence of Applicable Federal Law

Tribal jurisdiction normally does not extend to nonmembers of the tribe but the Supreme Court
recognized two exceptions to the rule in its 1981 decision in Montana v. United States. First, “[a]
tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers who
enter consensual relationships with the tribe or its members, through commercial dealing,
contracts, leases, or other arrangements.”117 Second, a tribe may exercise “civil authority over
the conduct of non-Indians on fee lands within the reservation when that conduct threatens or has
some direct effect on the political integrity, the economic security, or the health or welfare of the
tribe.”118 These rules, known as the Montana exceptions, have been the subject of much
litigation, most recently in Plains Commerce Bank v. Long Family Land and Cattle Company,
Inc.119

The Second circuit, in Garcia v. Akwesasne Housing Authority, 268 F.3d 76 (2d Cir. 2001), held that the “Sue and be
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With respect to housing development in Indian Country, many activities of contractors, lenders
and others are likely to fall within the Montana exception for “consensual relations with the tribe
and its members.” A first step for lenders and firms working with tribes, therefore, is to request a
copy of applicable tribal laws. While tribes are governments with legislative authority,
development of tribal legal infrastructure has been retarded by lack of resources and the weight
of the federal government’s regulatory presence (see Section II, below). Some tribes have welldeveloped published legal codes while others have none. State law will rarely apply to tribal
housing development. As a result, there may be a lack of any law governing land use, building
standards, leasing, lien priority, environmental protection, etc. These matters can sometimes be
addressed by agreement. A better solution for tribes, however, is to fill the legal vacuum by
enacting laws. Section III, below, discusses tribal laws that may facilitate housing development.
E.

Tribal Courts Normally Exercise Jurisdiction in Indian Country

The Montana exceptions that govern a tribe’s regulatory jurisdiction, discussed in the previous
section, also apply to the jurisdiction of tribal courts to adjudicate civil disputes.120 Thus, entities
that enter into “consensual relations with the tribe and its members” will likely be subject to
tribal court jurisdiction in the absence of another contractual forum selection.
A judicial branch of government is an important attribute of tribal sovereignty. Unfamiliarity has
historically led outside lenders and others to insist that tribes waive their immunity from suit and,
in addition, agree that any dispute will be heard in federal court or state court. Since almost no
housing-related dispute presents a matter of federal law sufficient to satisfy federal jurisdiction
requirements, disputes subject to such waivers would necessarily be heard in state court.
Reflexive insistence on state court over tribal court is disrespectful of tribal sovereignty. Most
tribal courts are very protective of their reputations for integrity and independence. The danger
that an outsider will get “home towned” in tribal court is no greater than in a rural county before
a state court judge. Moreover, tribal court has distinct advantages for litigants. County judges are
often reluctant to take cases involving tribes. County law enforcement personnel typically are not
eager to enter an Indian reservation to enforce a court order. Tribal law officers enforcing tribal
court orders are likely to provide a more efficient remedy.
Rather than reflexively insist on state court for dispute resolution, development partners should
consider the capability of the particular tribal court in question with respect to (1) qualifications
of judges; (2) independence of the judicial branch from the political branches of tribal
government, both constitutionally or as evidenced by decisions that the court has rendered
adverse to the tribal government; (3) the availability of written decisions; (4) the court’s
experience with commercial matters; and (5) appeal rights. The tribe’s in-house legal counsel can
normally assist in obtaining this information.
While reflexive rejection of tribal court jurisdiction is poor strategy for development partners,
tribal insistence on tribal court jurisdiction does not always serve tribal interests, particularly
where tribal court judges have little or no experience with high-stakes, complex commercial
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litigation. Arbitration, with tribal court enforcement of awards, should be given careful
consideration in these circumstances.
II.

FEDERAL AUTHORITY

A.

Tribal Sovereignty Is Subject to Federal, but Not State, Authority

Article I, § 8, Clause 3 of the U.S. Constitution gives Congress the power to “regulate commerce
with foreign nations, and among the several states, and with the Indian tribes.” As a result, the
Supreme Court has held, “[t]ribal sovereignty is dependent on, and subordinate to, only the
Federal Government, not the States.”121 The Supreme Court has described Congressional
authority over Indian affairs as “plenary and exclusive.”122
The federal government’s exercise of its responsibility for Indian affairs is reflected in hundreds
of treaties, countless federal court decisions, Title 25 of the United States Code, Title 25 of the
Code of Federal Regulations, and a web of statues and regulations scattered throughout the
remainder of the federal code. Collectively, this body of authority comprises federal Indian law.
For the purposes of this handbook, the relevant aspects of federal law are (a) the general
exclusion of state regulatory authority within Indian Country; (b) the federal trust obligation, (c)
the federal policy of self-determination, and (d) the federal trusteeship over tribal lands.
Most federal courts have taken the position, first articulated by the Ninth Circuit Court of
Appeals in Donovan v. Coeur d’Alene Tribal Farm,123 that federal laws of general applicability
apply to tribes unless (1) the law touches exclusive rights of self-governance in purely intramural
matters; (2) the application of the law to the tribe would abrogate rights guaranteed by Indian
treaties; or (3) there is proof by legislative history or some other means that Congress intended
that the law not apply to Indians on their reservations.124 Because tribal housing involves a tribal
governmental responsibility to tribal members, federal laws would normally be found
inapplicable pursuant to the first of the three Coeur d’Alene exceptions.
State jurisdiction over Indians in Indian Country is generally barred on either of two grounds,
federal preemption or infringement of the tribal right of self-government.125 Thus, state laws
relating to taxation, land use, building permits, leasing, foreclosure, evictions, probate, lending,
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etc., normally do not apply to a tribe and its members within Indian Country.126 If a tribe
purchases goods or services for delivery in Indian Country, the state cannot require payment of a
sales tax. If a tribe does not enact its own laws, or agree to be bound by state laws, then there is a
legal vacuum. Section III below addresses the tribal legal infrastructure required to fill this
vacuum.
B.

The Federal Trust Obligation

In addition to exercising paramount authority over tribes, the federal government has a fiduciary
duty to act in tribes’ best interest. The federal trust responsibility has been recognized by the
Supreme Court,127 as well as by Congress. In its 1983 decision in United States v. Mitchell, the
Court observed that “construction of these statutes and regulations is reinforced by the
undisputed existence of a general trust relationship between the United States and the Indian
people. This Court has previously emphasized the distinctive obligation of trust incumbent upon
the Government in its dealings with these dependent and sometimes exploited people. This
principle has long dominated the Government's dealings with Indians.”128
With respect to Indian housing, Section 2 of Native American Housing Assistance and SelfDetermination Act129 is emphatic in its affirmation of the federal trust responsibility. Congress
finds that
(1) there exists a unique relationship between the Government of the United States and
the governments of Indian tribes and a unique Federal responsibility to Indian people;
(2) the Constitution of the United States invests the Congress with plenary power over the
field of Indian affairs, and through treaties, statutes, and historical relations with Indian
tribes, the United States has undertaken a unique trust responsibility to protect and
support Indian tribes and Indian people;
(3) the Congress, through treaties, statutes, and the general course of dealing with Indian
tribes, has assumed a trust responsibility for the protection and preservation of Indian
tribes and for working with tribes and their members to improve their housing conditions
and socioeconomic status so that they are able to take greater responsibility for their own
economic condition;
(4) providing affordable homes in safe and healthy environments is an essential element
in the special role of the United States in helping tribes and their members to improve
their housing conditions and socioeconomic status;
(5) the need for affordable homes in safe and healthy environments on Indian
reservations, in Indian communities, and in Native Alaskan villages is acute and the
See, e.g., Williams v. Lee, 358 U.S. 217 (1959); McClanahan v. Ariz. Tax Comm’n, 411 U.S. 164, 170-71 (1973)
(“State laws generally are not applicable to tribal Indians on an Indian reservation, except where Congress has
expressly provided that State laws shall apply.”)
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Federal Government shall work not only to provide housing assistance, but also, to the
extent practicable, to assist in the development of private housing finance mechanisms on
Indian lands to achieve the goals of economic self-sufficiency and self-determination for
tribes and their members; and
(6) Federal assistance to meet these responsibilities shall be provided in a manner that
recognizes the right of Indian self-determination and tribal self-governance by making
such assistance available directly to the Indian tribes or tribally designated entities under
authorities similar to those accorded Indian tribes in Public Law 93-638 (25 U.S.C. 450 et
seq.).
The federal government’s unique trust responsibility to tribes and the dire housing needs of
Indian Country combine to give tribes a moral and legal claim on federal financial resources
unmatched by any competing interest.130
C.

The Self-Determination Policy of the Federal Government

In addition to its roots in tribes’ aboriginal power pre-dating the establishment of the United
States, tribal sovereignty is further supported by the United States policy of tribal selfdetermination. Tribal self-determination was a primary goal of the Indian Reorganization Act of
1934,131 which encouraged tribes to adopt constitutions and pursue economic development.
Congress reversed course in 1953, declaring termination of tribes as governments to be federal
policy132 but the tide began to turn back in the 1960s. In 1970, President Nixon formally declared
tribal self-determination to be federal policy and the federal government has adhered to this
policy ever since,133 as reflected in numerous pieces of federal legislation, including the Indian
Self-Determination Act of 1975,134 and, particularly relevant here, the Native American Housing
Assistance and Self-Determination Act of 1996.135
The contradiction between the federal government’s extensive oversight over Indian affairs and
the policy of self-determination, is apparent. Under federal supervision during the period 18871934, tribes lost much of their land base and culture, with disastrous consequences. The current
web of federal laws and regulations relating to tribes is intended, to a large degree, to avoid
further losses of tribal resources. Taking back authority from the federal government, without
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releasing the federal government from its trust obligation, will be a crucial undertaking for tribes
as they assert increasing control over their lands.
D.

Tribal Preference and Indian Preference

Housing developers outside Indian Country are eager to avoid violating the many state and
federal laws forbidding race discrimination in connection with employment, contracting, and
housing. There are numerous federal laws, however, that relate only to Indians. These laws do
not violate anti-discrimination laws. The United States Supreme Court has repeatedly affirmed
the validity of Indian-specific laws, most recently in its 2000 Rice v. Cayetano136 decision, which
echoes the Court’s earlier observation in United States v. Antelope,137 that “federal regulation of
Indian affairs is not based upon impermissible classifications. Rather, such regulation is rooted in
the unique status of Indians as a ‘separate people’ with their own political institutions. Federal
regulation of tribes, therefore, is governance of once-sovereign political communities; it is not to
be viewed as legislation of a ‘racial’ group consisting of ‘Indians.’”
The Indian Self-Determination Act of 1975138 does not merely permit, but mandates, Indian
preference, not only in connection with contracts under the Self-Determination Act but also in
connection with contracts under any other act authorizing contracts or grants to tribes.
Preferences extend to training, employment and contracting.139 The Native American Housing
Assistance and Self-Determination Act of 1996,140 also mandates Indian preference, except in
specified limited circumstances.141 Tribal member preference (preference for the members of a
particular tribe) is specifically permitted in the selection of tenants.142 Federal regulations
implementing NAHASDA expressly provide that tribes are not subject to Title VI of the Civil
Rights Act of 1964 and Title VIII of the Civil Rights Act of 1968 for tribes that are subject to the
Indian Civil Rights Act.143
Title VII of the Civil Rights Act of 1964144 generally prohibits employment discrimination based
on race, color, religion, sex, or national origin but expressly excludes tribes from the definition
of covered employers.145 In addition, Title VII explicitly authorizes Indian preference by private
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employers: “Nothing contained in this subchapter shall apply to any business or enterprise on or
near an Indian reservation with respect to any publicly announced employment practice of such
business or enterprise under which a preferential treatment is given to any individual because he
is an Indian living on or near a reservation.”146 The Equal Employment Opportunity Commission
has taken the position that tribal preference (as distinct from Indian preference) is permissible for
tribal employers but not for non-tribal employers.147
Title I of the Americans with Disabilities Act (ADA)148 (relating to employment) also excludes
tribes from the definition of employers. Title II of the ADA prohibits discrimination based on
disability in any public program, service or activity by any “public entity,” defined to include
state and local, but not tribal, governments. The Eleventh Circuit Court of Appeals has held that
tribes are subject to Title III, relating to public accommodations, but that only the United States,
and not private parties, can bring suit to enforce the Act.149
While Indian preference and tribal member preference are generally permitted in connection with
tribal housing, according to the Department of Housing and Urban Development (HUD)
regulations,150 the following laws do apply to tribes and tribal housing authorities: Age
Discrimination Act of 1975,151 prohibiting discrimination based on age in any federal program or
activity, Section 504 of the Rehabilitation Act of 1973152 prohibiting discrimination based on
handicap in any federal program or activity; and the Indian Civil Rights Act,153 with respect to
federally recognized Indian tribes that exercise powers of self-government.
E.

Federal Authority Over Tribal Trust or Restricted Land

1.

Historical Background

One of the unique challenges to the development of housing in Indian Country is the
inalienability of tribal trust and restricted lands. After the federal government had purchased
tribal lands by treaty or act of Congress during the 18th and 19th centuries, most remaining tribal
lands were held in common by tribes. With the passage of the General Allotment Act of 1887,154
assimilation of Indians and the termination of Indian tribes and reservations became the
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cornerstone of federal Indian policy. Under the Allotment Act, reservations were divided into 40,
80, or 160-acre parcels and distributed (“allotted”) to individual Indians. Once this process was
completed, the “surplus” lands were sold to non-Indians. The allotted lands were initially subject
to restrictions against alienation but the restrictions were eventually lifted in many cases, with
disastrous results. By 1934, 90 million acres of tribal lands had been lost. That year, Congress
passed the Indian Reorganization Act, which, among other provisions, put an end to additional
alienation of Indian lands.155
The assimilationist policies underlying the Allotment Act have been repudiated by the federal
government but the Act’s effects continue. Today, many reservations are a “checkerboard” of (1)
lands titled to the United States in trust for the tribe or, substantially equivalent, lands technically
held in “fee” by a tribe but subject to a deed restriction against alienation without federal
approval; (2) lands titled to the United States in trust for individual Indians or, substantially
equivalent, lands technically held in “fee” by individual Indians subject to a deed restriction
against alienation without federal approval; (3) lands owned by tribes, or tribal members in fee
simple; and (4) lands held by non-Indians in fee simple. A summary of the federal laws intended
to protect tribes from further loss of their lands follows.
2.

Requirement that the Federal Government Approve Conveyances of Indian Lands

Section 12 of the Trade and Intercourse Act of 1834,156 first codified at § 2116 of the 1874
Revised Statutes but now codified at 25 U.S.C. § 177 provides that “[n]o purchase, grant, lease,
or other conveyance of lands, or of any title or claim thereto, from any Indian nation or tribe of
Indians, shall be of any validity in law or equity, unless the same be made by treaty or
convention entered into pursuant to the Constitution.” Similar provisions were enacted by
colonial governments to prevent purchases of Indian lands by private individuals. George III
made acquisitions of Indian land a crown monopoly in his Proclamation of 1763. Section 177 is
the legal foundation for the many claims brought in recent decades by eastern tribes claiming
that purchases of their lands by Massachusetts, Maine, New York, and other states were illegal.
Section 1 of the Indian Reorganization Act of 1934 ended allotment of Indian lands. Section 2
extended federal protections against alienation indefinitely. Section four provides that, except in
rare described circumstances, “no sale, devise, gift, exchange or other transfer of restricted
Indian lands or of shares in the assets of any Indian tribe or corporation organized hereunder,
shall be made or approved.” Thus, today tribal lands held in restricted fee157 or trust status on
tribal trust land for housing development necessarily require leases (See following section).
Individual trust lands, by contrast, are not subject to the same restrictions on alienation. Such
lands, in theory at least, may be sold outright or mortgaged with the approval of the Secretary of
the Interior. 25 U.S.C. §§ 483, 483a. If sold to a non-Indian a fee simple title is issued. If a
mortgage is foreclosed and the eventual title holder is non-Indian, a fee simple title is issued. If
the eventual title holder is Indian, restrictions may be removed upon application to the Secretary.
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The weight of legal authority is that Section 177 does not apply to lands held by tribes in
unrestricted fee title.158 Some title companies, however, have taken the position that Section 177
is broadly worded and not limited to trust or restricted lands. They assert that tribes must obtain
BIA approval or an act of Congress for any sale of such lands by a tribe to a third party. The
notion that tribes, but nobody else in the United States, need acts of Congress in order to engage
in routine real estate transactions is troubling and certainly not consistent with tribal selfdetermination. This issue threatens the ability of tribes to take mortgages of fee land under tribal
homeownership programs. A 2009 opinion of the Solicitor of the Department of the Interior that
Section 177 does not apply to off-reservation fee lands should help clarify the question, at least
for lands in that category.159
3.

Requirement that the Bureau of Indian Affairs (BIA) Approve Leases and Easements for
Rights of Way Relating to Tribal Trust and Restricted Lands

a.

The Long-Term Leasing Act and the HEARTH ACT

Leases play a major role in tribal housing development since direct conveyance of tribal trust
lands is blocked by federal laws and tribes prefer a legal structure that protects tribal lands from
permanent loss to outsiders. Typically, a tribe provides a long-term lease to its housing authority,
which then develops homes on the leasehold through financing that is secured by a leasehold
mortgage. If low-income housing tax credits are part of the financing, the housing authority may
assign, or sublease, the lease to a limited partnership or limited liability company that, in turn,
mortgages the property to obtain financing. Tribal mortgage lending laws normally provide that,
in the event of a default and foreclosure, the tribe is given an option to purchase and, failing that,
the mortgage holder must sell to a tribal member.
Under the Long Term Leasing Act of 1955,160 restricted or trust lands, whether tribally or
individually owned, may be leased by their Indian owners, with the approval of the Secretary of
the Interior, “for public, religious, educational, recreational, residential, or business purposes….”
The Secretary has delegated this authority to BIA officials. The law requires that BIA also
approve mortgages, subleases and assignments of leases. BIA plays an important role, therefore,
in connection with homeownership pursuant to long-term leases, tax credits in which leases are
assigned by housing authorities to limited liability companies or limited partnerships, and other
development structures involving long-term leases.
For most tribes, the term of a lease may not exceed 25 years, with a 25-year renewal. Over 40
tribes have obtained special acts of Congress authorizing leases for 99 years. Two tribes, the
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Tulalip and the Navajo, have obtained special legislation permitting them to lease land without
BIA approval, provided certain conditions are satisfied.161
Congress’ enactment of the Helping Expedite and Advance Responsible Tribal Homeownership
(HEARTH) Act162 in July 2012 was a major legislative accomplishment for Indian Country. The
HEARTH Act amends Section 415 to provide that:
Tribes that adopt leasing regulations approved by the Secretary of the Interior thereafter
will no longer need BIA approval to issue non-mineral leases.
Tribal leasing regulations may provide for the lease of lands for business or agriculture
for up to 25 years, with an option to renew for up to two additional terms, each of which
may not exceed 25 years;
Tribal leasing regulations may provide for the lease of lands for public, religious,
educational, recreational, or residential purposes for up to 75 years;
The Secretary is required to approve or disapprove tribal leasing regulations within 120
days; The Secretary of DOI “shall” approve tribal regulations that
o are consistent with regulations issued by the Secretary under Section 415(a);
o require the identification and evaluation of any significant effects of the proposed
action on the environment;
o require that the public be informed of, and have a reasonable opportunity to
comment on, any significant environmental impacts of the proposed lease action
that the tribe has identified; and
o require the tribe to respond to relevant and substantive public comments on any
such impacts before the lease is approved.
Where the federal government has undertaken an environmental review process in
connection with a federally-funded activity, the tribe can rely on the federal
environmental review.
Tribes issuing leases under approved tribal leasing regulations are required to provide
BIA with copies of the leases issued.
The HEARTH Act represents a major shift of authority over tribal lands from the federal
government to tribes. On a more practical level, the Act will enable tribes to pursue economic
development more expeditiously and better meet the homeownership needs of their members.
Tribes that elect not to enact leasing regulations conforming to the HEARTH Act will continue
to submit leases to the BIA for approval under the procedures prescribed by the leasing
regulations at 25 C.F.R. Part 162.
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b.

Amendments to the Part 162 Leasing Regulations

In late 2012, the BIA published long-awaiting amendments to Part 162 leasing regulations.
Existing regulations included a subpart for agricultural leases and a generic “Non-agricultural
leases” subpart for all other types of leases. The new regulations retain the agricultural lease
provisions but add new subparts for
Residential Leases;
Business Leases;
Wind Energy Evaluation Leases (WEELs); and
Wind and Solar Resource (WSR) Leases
Consistent with the self-determination doctrine and tribal sovereignty, the new rules provide for
increased deference to tribal governments with respect to leases of tribal trust and restricted
lands, including
mandatory approval of leases, amendments, subleases, assignments, and leasehold
mortgages unless the BIA identifies a “compelling reason” that justifies non-approval;
establishment of deadlines for BIA approval and remedies for non-compliance, including
automatic approval if a lease amendment or sublease is not approved within 30 days;
elimination of the requirement that permits be approved by BIA;
elimination of insurance and bonding requirements;
deference to tribes’ decision to lease land at less than fair rental value; and
deference to a tribe’s negotiated valuation rather than requiring an costly appraisal
The new regulations clarify that subleases for office space, in BIA’s view, require approval,
although this requirement can be avoided by providing for subleases in the principal lease,
Mortgages of subleases do not require BIA approval unless the lease otherwise provides.
For the first time, federal leasing regulations explicitly prohibit state taxation of improvements
on leased land, even owned by non-Indians and state taxation of activities under a lease. State
and municipal governments have sometimes sought to reach into Indian Country and tax
improvements, services, and other value allegedly generated by non-Indian lessees. The new rule
rejects these efforts.163 The new regulations also affirm the right of tribes to require tribal
employment preference for activities undertaken pursuant to leases, another issue subject to
litigation in recent years.164
The new regulations should be viewed as complementary to the HEARTH Act. As discussed
above, the HEARTH Act permits tribes to avoid the approval requirements of Part 162 entirely
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by enacting ordinances, with certain HEARTH-prescribed features, that have been approved by
the BIA.
c.

Special Leasing Provisions under NAHASDA

While Section 415 generally limits some tribes to 25-year leases, renewable for one additional
25-year term, Section 702 of the Native American Housing Assistance and Self-Determination
Act,165 authorizes fifty-year leases of tribal or individual trust land, subject to the approval of the
tribe and the Secretary of the Interior, for “housing development and residential purposes.” The
HEARTH Act will permit participating tribes to issue 75-year leases. Month-to-month or yearto-year dwelling leases under rental programs convey only the right to occupy a dwelling and are
not subject to BIA approval under Section 415.
In 2005, the Department of the Interior’s Solicitor’s Office issued an opinion that “assignment
rights” granted by a tribe under a tribal ordinance, for a potentially unlimited period of time, do
not constitute a lease and are not subject to the BIA approval requirement.166 This type of
ordinance potentially offers tribes a means of giving members meaningful homeownership
without the interference and delays associated with BIA approval but its viability is uncertain. In
a 2010 decision, the Interior Board of Indian Appeals (IBIA) held that tribal land assignments to
tribal members that “seek to convey an exclusive possessory interest that is intended to be
perpetual” violates the Nonintercourse Act167 prohibition against alienation of Indian lands and
cannot, therefore, be approved under pursuant to the Secretary’s authority to approve
“encumbrances” of tribal land. (See following section.)
Congress has also delegated to the Secretary of the Interior the authority to grant easements for
rights of way over Indian trust lands168 but made clear by a 1948 statute that this authority could
be exercised only with the consent of the tribe.169 With respect to individual trust lands, the
Secretary is authorized to grant rights of way unilaterally only under certain limited, specified
circumstances. Federal regulations at 25 C.F.R. Part 169 describe procedures third parties must
follow to request rights-of-way over Indian lands.170
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4.

Requirement that BIA Approve Encumbrances of Tribal Trust Lands

Enacted in 1871 to protect tribes from entering into contracts with attorneys to pursue land
claims against the United States, 25 U.S.C. § 81 originally provided that any agreement “relative
to” Indian lands was invalid without federal approval. Following its amendment in 2000, the
operative portion of the law now provides that “[n]o agreement or contract with an Indian tribe
that encumbers Indian lands for a period of seven or more years shall be valid unless that
agreement or contract bears the approval of the Secretary of the Interior or a designee of the
Secretary.”171
Federal regulations adopted under Section 81 provide that, “[e]ncumbrances covered by this part
may include leasehold mortgages, easements, and other contracts or agreements that by their
terms could give to a third party exclusive or nearly exclusive proprietary control over tribal
land.”172 Under this definition, presumably, a restrictive covenant on tribal trust or restricted land
that can be enforced by equitable relief (an injunction), but not by foreclosure, would not require
secretarial approval. The IBIA has held that a tribal land assignment that is intended to be
perpetual is an “encumbrance” within the meaning of Section 81 but is nonetheless beyond the
Secretary’s approval authority.
Section 81 does not apply to contracts otherwise subject to approval by the Secretary. Thus,
leases and leasehold mortgages subject to approval under 25 C.F.R. Part 162 and easements for
rights of way subject to 25 C.F.R. Part 169 are outside the scope of Section 81.
5.

Requirement that the BIA Land Title Offices Record Interests in Indian Lands

Land ownership constitutes one of the most important sources of private and public wealth in
America. A system of land records that assures accurate descriptions of property boundaries,
ownership interests, easements, restrictions, rights of way, etc. is an essential foundation of our
legal system. State law typically provides for each county to have a register of deeds responsible
for maintaining this land records system.
When a home is sold outside Indian Country, the owner typically provides the buyer with title
insurance that effectively guarantees to the buyer that the seller owns the property and has the
right to sell. The title insurer relies on records kept by the register of deeds when issuing the title
insurance policy. When the homeowner borrows money and mortgages his or her home as
collateral for the loan, the lender relies on records kept by the register of deeds to assure that the
property does not carry any other mortgages that would prevent the lender from being able to sell
the home and use sale proceeds to pay off the loan in the event of default. State law normally
provides that a lender who records a mortgage with the register of deeds has priority over any
holder of a mortgage filed thereafter.
The legal framework described in the preceding paragraphs does do not apply to tribal trust and
restricted lands. In lieu of the state land records systems, federal regulations at 25 C.F.R. Part
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150 provide for a federal land records system for trust and restricted lands. All “title documents,”
a term defined to include “any document that affects the title or encumbers Indian land,” must be
submitted to the appropriate Land Titles and Records Office (LTRO) of the BIA immediately
after approval, issuance or acceptance by the BIA Agency with approval authority. The LTROs
and other BIA agencies with recording responsibilities, and their respective geographical
jurisdictions, are described at 25 C.F.R. §§ 150.4 and 150.5.
The purpose of a recording with an LTRO is “to provide evidence of a transaction, event, or
happening that affects land titles; to preserve a record of the title document; and to give
constructive notice of the ownership and change of ownership and the existence of
encumbrances to the land.”173 Outside Indian Country, one of the first steps for a mortgage
lender is to order a title commitment showing the status of title, as reflected in the records of the
register of deeds. On trust and restricted lands, by contrast, the lender’s first step is to order a
title status report (TSR) from BIA. The TSR is prepared by the LTRO after an examination of
title by LTRO personnel and “shows the proper legal description of a tract of Indian land; current
ownership, including any applicable conditions, exceptions, restriction, or encumbrances on
record; and whether the land is in unrestricted, restricted, trust or other status.”174 Outside Indian
Country, a final post-closing, lender requirement is the issuance of a title insurance policy
showing the lender’s mortgage as an encumbrance on the title. In Indian Country, a final postclosing lender requirement is the issuance by BIA of a TSR reflecting the lender’s mortgage.
III.

TRIBAL LEGAL INFRASTRUCTURE TO SUPPORT HOUSING

A.

Transitioning to a Sovereignty-Based Legal Framework for Homeownership

In an era when tribal self-determination is not only the principal goal of tribes but also the
official policy of the federal government, there is little justification for BIA oversight and
approval of virtually all transactions relating to trust and restricted lands owned by tribes.
Federal oversight over housing-related decisions not only contradicts tribal sovereignty but also
poses significant practical impediments to homeownership. The BIA is chronically understaffed
relative to its vast range of duties. Outside Indian Country, lenders are accustomed to closing
transactions, without obtaining government approval, based on prompt issuance of title reports
and instantaneous recording by the register of deeds. In Indian Country, by contrast, delays in
issuance of TSRs, approval of leases and mortgages and recording are common. These obstacles
cause many mortgage lenders to lose interest.
Removal of federal oversight over Indian housing will require federal legislation. In the
meantime, many tribes are beginning the process of assuming greater control. This section
summarizes components of a tribal legal infrastructure that might both support homeownership
and strengthen tribal sovereignty.
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25 C.F.R. § 150.2(m).
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25 C.F.R. § 150.2(o).
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B.

Tribal Law Governing Homesite Leases

Tribes commonly deal with two types of leases. With respect to a month-to-month or year-toyear lease (i.e., “dwelling lease”), a tribe or TDHE is the landlord and the tribal member is the
tenant. In return for an agreed monthly rent, the tenant receives the right to occupy a home. The
tribe or TDHE, as homeowner, has the responsibility to maintain the home and make necessary
replacements. This type of dwelling lease is typical of the rental housing programs operated by
most tribes under their NAHASDA block grants. Section 207 of NAHASDA175 prescribes
certain terms that must be included in leases of NAHASDA-financed units. A dwelling lease
involves a relatively short-term commitment by the tenant and the TDHE. The tenant right is
solely one of occupancy, not ownership.
A long-term lease of tribal trust land issued by a tribe to a tribal member for homeownership
purposes (sometimes called a “homesite lease”) is quite different from a dwelling lease. The
lessor is often the tribe itself rather than the TDHE. Since the goal is to give the tribal member
something resembling homeownership, the term of the lease is typically 50 years rather than one
year. The tribe normally has no responsibility to maintain or insure the home. The homesite lease
essentially creates private property in Indian Country. Large scale creation of private property in
Indian Country was tried before, during the Allotment era (see II.E.1, above), with disastrous
consequences. Legal reforms must avoid the mistakes of the allotment era. Yet a tribal member
who builds or buys a house on tribal trust land under a long-term homesite lease will have certain
expectations of ownership rights. It is important that tribes enact leasing laws to define precisely
what private ownership rights it is willing to recognize. These laws must balance the member’s
ownership expectations against the tribe’s need to maintain its lands as tribal assets.
Many tribes currently use the HUD “One-Stop” lease for homeownership on tribal trust lands.
The One-Stop lease was drafted in the 1990s to accommodate the HUD Section 184 program, the
Rural Development 502 programs and the Veterans Administration lending program. The OneStop lease attempts to create general rules for lessees. A lease, however, is not a law nor is it the
best means of establishing tribal policies relating to leasing generally since leases are contracts
that apply to particular tribal members. Where a mortgage loan is involved, the lease may focus
on the needs of the particular lending program, as the One-Stop lease form does.
Rather than have tribal leasing policies made, by default, through lease forms drafted by HUD,
tribes should consider formulating policies relating to leases by enacting a leasing law. The
HEARTH Act, which became law in 2012, provides a compelling incentive for the enactment of
tribal leasing laws. For homeownership purposes, a tribal leasing law should address:
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25 U.S.C. § 4137.
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Who is eligible to receive a homesite lease;
The application process, including the tribe’s environmental review process which, pursuant
to the HEARTH Act, should
require the identification and evaluation of any significant effects of the proposed action
on the environment;
require that the public be informed of, and have a reasonable opportunity to comment on,
any significant environmental impacts of the proposed lease action that the tribe has
identified; and
require the tribe to respond to relevant and substantive public comments on any such
impacts before the lease is approved;
Maximum lease terms; under the HEARTH Act, terms of up to 75 years are permitted for
homeownership leases. Some tribes have authority to lease lands for 99 years; other tribes are
constitutionally limited to the 25-year term with one 25-year renewal;
Standard requirements (no illegal use of the premises, use only for principal residence,
compliance with tribe’s laws, etc.);
BIA regulatory requirements; see 25 C.F.R. Pt. 162 regulations;
Ownership of improvements; the HUD One-Stop lease provides that the lessee owns the
improvements that the lessee has paid for and has a period of time in which to remove them
after expiration of the term; if the improvements are not removed, ownership reverts to the
tribe;
Circumstances under which mortgages will be permitted without further approval by the
tribe, such as mortgages for home purchase, construction, or improvements;
The lessee’s right, or lack thereof, to transfer the leasehold during the term of the lease; (this
would normally be limited to tribal members);
Upon the lessee’s death, the rights of his or her heirs to inherit the leasehold for the
remainder of its term, either under a will, intestate succession or a special beneficiary
designation outside of probate; most tribes will likely restrict eligible heirs to tribal members
and limit the extent to which distant relatives can inherit by intestate succession;
The right, or lack thereof, of a non-member to occupy the premises pursuant to a court order
upon a divorce decree issued by tribal or state court;
The right, or lack thereof, of a non-member spouse to occupy the premises upon the lessee’s
death. If such a right is granted, the interest in the leasehold would pass to eligible heirs
subject to this occupancy right; and
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The right of the member, or the member’s heirs, to obtain a new lease after the expiration of
the initial lease term; and
Dispute resolution procedures, presumably in tribal court where one exists.
Tribes will differ in striking the balance between the member’s desire for meaningful ownership
and the tribe’s desire to maintain control over trust lands. It is important, however, to address
these issues clearly so that a member who invests in a home on tribal trust land under a long-term
lease knows what he or she is getting. Whether the home can be passed down to the next
generation may affect the member’s willingness to purchase a home on the reservation.
C.

Tribal Probate Law and Beneficiary Designations

Outside Indian Country, the transfer of property at death is governing by the law of the state
where the decedent resided at the time of death through a state court process. For Indians
residing in Indian Country at the time of death, the matter is more complicated. With certain
limited exceptions, the Bureau of Indian Affairs has the exclusive authority to probate Indian
trust property, which includes interests in individually owned trust land,176 structures affixed to
allotments,177 and funds held in trust by the United States.178 Non-trust property, however, is
subject to tribal law and tribal court probate.179
Tribal members’ non-trust property not subject to BIA probate jurisdiction includes stocks, cash,
furniture, vehicles, and other personal property and long-term leases of tribal trust land. In 2004,
Congress passed the American Indian Probate Reform Act (AIPRA),180 which created a uniform
probate code applicable to trust assets probated by the BIA throughout Indian Country. Section
6(a) of the AIPRA,181 however, permits tribes to enact tribal probate laws, subject to BIA
approval, that will supersede the uniform code and be applied by BIA in the probating of the
individual trust assets of members.
Tribes that have not done so should consider enacting laws governing the transfer of non-trust
property, including homes on trust land occupied under long-term leases, upon the death of the
owner. A tribal probate law should expressly reference the tribal leasing law and any restrictions
it places on inheritance. A tribal court probate process assures that the rights of heirs are
protected and provides for orderly dispute-resolution.
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25 U.S.C. §§2206(a)(1), 2206(a)(3).

See, e.g., Hicks v. Nevada, 533 U.S. 353, 361 (2003)(“tribes have authority to punish tribal offenders, to
determine tribal membership, to regulate domestic relations among members, and to prescribe rules of inheritance
for members")
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Pub. L. No. 108-374, amending the Indian Land Consolidation Act, 25 U.S.C. § 2201 et seq. (“ILCA”).
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With respect to interests in long-term leases, a self-executing beneficiary designation could serve
as an alternative to a probate proceeding supervised by the tribal court. The lessee would be
required to designate, in writing, a beneficiary to inherit his or her interest in the leasehold upon
the lessee’s death. The designation should conform to any tribal laws restricting eligibility to
hold a tribal lease. The “beneficiary designation” document should be separate from the lease
itself to avoid the requirement for an amendment of the lease in the event the lessee wishes to
change the designation. The document should, however, be filed with the tribe’s court or realty
office.
D.

Tribal Mortgage Lending law

Currently, many tribes have no law providing for tribal court procedures in the event of a default
by a tribal member under a leasehold mortgage. Most of those tribes that do have such laws have
adopted a variation of an ordinance that was commissioned by HUD in 1995 to support its
Section 184 guaranteed loan program. That model, while it achieves the key goal of virtually
assuring that the leasehold will not pass out of tribal hands, does not protect borrower equity,
provides for the lender to take title to the leasehold after foreclosure, and requires the lender to
initiate a separate procedure for eviction after obtaining a judgment of foreclosure. The provision
for a lender or HUD to take title to a leasehold conflicts with some tribal laws that prohibit a
non-member from holding a lease.
Tribes should consider adopting mortgage lending laws that (1) provide tribal court procedures
for the exercise of rights of lenders; (2) provide for disposition of leaseholds by a receiver which,
in the absence of an agreement to the contrary, would be the tribe (the lender depends on the
tribe to find a member to assume the leasehold anyway); (3) provide protection of lessee’s equity
if the value of the home at time of default is greater than the outstanding loan balance; and (4)
provide for a single tribal court judgment of foreclosure and eviction, with enforcement by tribal
law enforcement officers, if possible. HUD’s “One-Stop” Mortgage Lending Law, available on
the HUD website, can meet tribes’ short-term need for mortgage lending legal support pending
adoption of a more comprehensive law.
E.

Administrative Support for Homeownership: Tribal Realty Offices

Currently, tribal trust land homeownership depends on the ability of the BIA to provide title
status reports to lenders, process requests for approval of leases and mortgages, and record leases
and mortgages. This bureaucratic framework impedes homeownership and violates basic
principles of tribal sovereignty. In an age of self-determination, the trend will inevitably be for
tribes to assume many of the administrative tasks now performed by BIA.
Tribes wishing to reassert control over their trust lands should consider establishing a realty
department or other agency of tribal government to perform many of the functions currently
carried out by the BIA Land Records and Titles Offices (LTRO). Such an agency could issue
leases, facilitate BIA approvals, record mortgages and other encumbrances and generally
function as a tribal register of deeds with respect to recording of title documents and
establishment of priority among mortgage holders.
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Establishment of a tribal realty office does not, by itself, eliminate the federal law requirements
that the BIA approve leases and encumbrances of tribal trust land and that all title documents
relating to trust land be recorded with the BIA LTROs. Some tribes have established realty
offices pursuant to Indian Self-Determination Act contracts, 182 working closely with BIA to
perform many BIA functions and expedite the lease preparation, approval, and recording
process. Even in these cases, however, BIA is statutorily required to give final approval to leases.
The HEARTH Act, enacted in 2012, permits participating tribes to issue leases without BIA
approval but still requires that copies of leases be provided to BIA in order that BIA can carry
out its LTRO function. The Act does not authorize tribes to assume LTRO functions but requires
the BIA to prepare and submit to the relevant Senate and House committees a report on tribes’
performance of LTRO functions, including “[w]hether, in appropriate circumstances and with
the approval of geographically proximate Indian tribes, the LTRO functions may be performed
by a single Indian tribe or a tribal consortium in a cost effective manner.”183
The need for federal oversight of leases between tribes and their own members for
homeownership purposes is minimal or non-existent. As evidenced by the HEARTH Act, the
trend toward tribal control over the leasing process and tribal land records is consonant with
federal self-determination policies and is likely to accelerate both because it strengthens tribal
sovereignty and because it better serves tribal members.
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Pub. L. No. 93-638, Title I, 25 U.S.C. §§ 450 et seq.
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§3(c)(5)
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CONCLUSION
Successful housing development in Indian Country requires (1) a firm legal foundation, based on
tribal law; (2) a dedicated development team; (3) thorough understanding of the financing tools
in addition to the NAHASDA block grant; and (4) a strategy to meet not only the needs of lowincome renters, but also the growing need of moderate income members who wish to become
homeowners. Tribal housing departments and organizations must become skilled grant writers to
compete successfully for limited affordable housing dollars.
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